United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


BRIEF FOR APPELLANTS 


Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


— Onitec States Court of Appeals 
=< ‘a _ | For tha 


District of Columbia Circuit 


FILED «spp 2 4 1958 
ESTHER BELLE DOWNS a ff 
and | ' 4) Akeirarf 


BERNARD RALPH DOWNS, CLERK 


7A | i } —— 
Vv. 


FOOD TOWN, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES P. DONOVAN 


701 Barr Building 
910 17th Street, N. W. 
Washington 6, D. C. 


Attorney for Appellants. 


7 


Eee ee 
ROBERT 1. THIEL 


Printer 





. (i) 
STATEMENT OF QUESTIONS PRESENTED | 
| 
o: The questions presented are: | 


1. Whether the appellants were prejudiced and denied a fair 
trial, by the trial court permitting four "surprise" witnesses to 


r testify, whose names and addresses had not been supplied to appel- 
’ lants in accordance with the pre-trial order. | 
: | 
Ff 2. Whether the trial court was justified in voluntarily 
| instructing the jury on doctrine of contributory negligence, solely 
t on basis of appellee's evidence that female appellant, whose arm 


was fractured by an electric shock emanating from appellee's 
equipment, may have used the arm before it had firmly united 


from prior fracture. ! 
| 
| 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


| 

The United States District Court for the District of Columbia 
had original jurisdiction in this action under the provisions of Title 
11, Section 306, D.C. Code, 1951 Edition. ! 


| 
This is an appeal from a judgment of that Court entered for 
appellee, and jurisdiction herein is based on Title 28, Section 1291, . 
United States Code. | 





STATEMENT OF CASE 


This is an appeal from a judgment for the appellee entered by 
the lower Court, on a verdict returned by a jury(J. A.: 215). 


The action involved a suit brought by appellants, husband and 
wife, to recover damages for personal injuries suffered by female ap- 
pellant, resulting from an electric shock which she received while a 


customer in a super market operated by appellee. (J.A. 1,14). 


The female appellant, at about 2:30 p.m., on December 9, 1955, 
accompanied by a friend went into a Food Town Super Market operated 
by appellee in the Eastover Shopping Center, located in Maryland at the 
District Line and Indian Head Highway. (J. A. 1,76). Female appellant, 
who resided at Marshall Hall, Maryland, was on her way home from a 
shopping trip to the Hecht Department Store in Washington, D.C., 
where she had been all of the morning. It had been raining all day. 

She was not wearing rubber overshoes. (J. A. 15, 37, 75, 78) 


On entering the store she took a rubber tired metal cart, fur- 
nished by appellee for the use of customers. With her friend she pro- 
ceeded to go through the store making her purchases (J. A. 16,17). 

She spent thirty-five minutes or more doing her shopping. When she 
had completed her purchases she proceeded to the front of the store to 
check-out counter No. 1. This counter was the one nearest the en- 
trance (J. A. 16,18, 39,103). There were nine check-out counters in 
the store (J.A. 179). The floor of the store where female appellant 
stood in the aisle at this counter was a concrete slab resting on the 
ground, with a terrazzo topping (J. A. 124,201). The checking counter 
itself was of all metal construction except the conveyor belts (J. A. 18). 
There were two electrically operated conveyor belts in the counter and 
an electric cash register sitting on it. (J.A. 118,135). The conveyor 
belts were electrically operated by the checker at the counter to move 
groceries toward her, and after registering the price of each item, 


3 
away from her to be placed in bags (J. A. 116, 118, 161). 


Upon arriving at the checking counter in question, female 
appellant proceeded to remove her purchases from the metal cart with 
her right hand and place them on one of the conveyors. As she re- 
moved the groceries from the cart, she held the cart against the 
counter with her left hand, so it would not roll. (J.A. 18,51). The 
cart handle also was of metal (J. A. 17). None of the articles she had 
purchased were large, heavy, or bulky. She had almost completed 
transferring the groceries from the cart to the conveyor belt when 
the checker moved the conveyor belt (J. A. 80). Female appellant 
received an electric shock through her left hand and arm (J, A. 18, 39, 
51, 52, 59, 76). The shock stunned the female appellant, knocked her 
left arm loose from the cart and spun her completely around. When 
she received the shock she let out a yell. Although dazed she grabbed 
her left arm, because it was hanging limp by her side. She couldn't 
move it (J.A. 19,29). Her companion completed her purchases while 
the female appellant went outside the store because she felt sick (J. A. 
76, 81). : 


At the time she received the electric shock, female appellant 
had a Rush metal pin or intramedullary fixation in the upper part of her 


left arm (J. A. 24). It had been placed there about July 17, 1953, as 


the result of an automobile accident she had in October 1952 (J. A. 68, 
69). Female appellant had been discharged by her physician for this 
injury as being well and healed in October 1954. (J.A. 25, 27, 89, 184). 
She had no further trouble with the arm until she received the electric 
shock (J. A. 20, 26, 34). Her friend, who was a registered nurse, 

(J. A. 82) wanted her to go to a hospital. The female appellant wanted 
to get home to call her own doctor (J. A. 21). Her friend drove to her 
own house and from there wanted female appellant to call her doctor 

(J. A. 20,81). The female appellant would not let her friend take her 
all the way home (J. A. 40). She drove from her friend shouse to her 
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home with one hand. The automobile had an automatic transmission 
(J.A. 21, 82). When female appellant arrived home she immediately 
called the doctor. (J. A. 41). He told her the X-ray technician had left 
for the day and if her arm did not pain her to come in the next day 

(J. A. 21,22, 41). 


An X-ray taken the next day, December 10, 1955, showed 
female appellant had suffered a refracture of the left humerus with the 
Rush pin broken in half (J. A. 59, 88). 


Thereafter, female appellant was admitted to the hospital. She 
went through a series of operations as a result of which she was left 
* 
with her left arm over an inch-and-a-half shorter than her right one. 


In the action below the appellants relied upon res ipsa loquitur 
(J.A. 5). The appellee as a defense to the suit, denied that any acci- 
dent occurred in its place of business, but said that if it did occur it 
was due to female appellants’ negligence, and that was the basis of its 
plea of contributory negligence (J. A. 5). 


At the pre-trial of the case held on October 14, 1957, the 
court's order adopted the pre-trial statements of the parties, and 
directed that there would be an exchange between them of the names 
and last known addresses of any known witnesses. 


Subsequently, on or about November 20, 1957, the names and 
addresses of witnesses were exchanged. The appellee named three 
witnesses: the store manager, a grocery checker, and the physician 
who had examined female appellant for the appellee as provided in the 
pre-trial order (J.A. 108). 


When the case was called for trial on February 24, 1958, 
appellants proceeded to put on their case and called only those wit- 
nesses whose names and addresses had been furnished appellee. When 
appellants had completed putting on their case, nine days later, the 





(*R. 56, 57, 151, 152) 
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trial judge called counsel to the Bench to inquire how long it would take 
appellee to put on its case (J. A. 107). During the ensuing conver- 
sation, it developed that appellee proposed to call four witnesses, 

whose names and addresses had not been furnished appellants as re- 
quired by the pre-trial order. One of whom was the President of the 
appellee corporation; one the head cashier in the Food Town's Eastover 
Store, at the time female appellant received the electric shock; and two 
who were expert witnesses, who had checked the electrical equipment 
at the store in December 1955, a few days after the accident occurred. 
(J.A. 108,158,159). One of the experts was an employee of the National 
Cash Register Company and had been for the past thirty years (J. A. 169, 
179). The other was an employee of the Neal Electric Company (J. A. 
182) who did the maintenancd work on appellee's electrical equipment 
(J. A. 203). | : 


Counsel for appellee has admitted he knew of these witnesses 
before the trial commenced (J. A. 236). Appellant's counsel objected to 
these persons testifying, claiming surprise and prejudice (J A. 114). 
The trial court overruled appellants’ objection and permitted the sur- 


prise witnesses to testify. 


The appellee produced evidence through these witnesses that the 
female appellant did not receive an electric shock, because on examina- 
tion of the equipment several days after the accident occurred no short 
could be demonstrated through the test they conducted. | 


Appellee further attempted to prove that female appellants’ 
fractured humerus had never united from its first injury, and by her 
using it, the Rush pin which had been placed in the cortex of the bone 
became fatigued and broke (J. A. 69, 70, 98, 143, 144, 145). | 


At the conclusion of argument to the jury, the Court charged the 
jury. Among other things, the court instructed the jury on the doctrine 
of contributory negligence (J. A. 210). The appellee had not presented 
a prayer requesting such an instruction. : 
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The appellants’ counsel objected to this part of the Court's 
charge because there was no evidence showing contributory negli- 
gence. The objection was overruled (J. A. 211). The jury returned 
a verdict for the appellee (J. A. 215). 


A motion for a new trial was seasonably filed’ supported by 
appellants' counsel's affidavit (J. A. 249). The motion was overruled. 
Notice of appeal to this court was duly filed by appellants. (J.A. 248). 


RULES INVOLVED 


Ruie 12, U.S. District Court Rules: Pre-Trial 


"(a)- Cases on the pre-trial calendar shall be 
pre-tried|as provided by Rule 16 of the Federal 
Rules of Civil Procedure." 


Rule 16, Federal Rules of Civil Procedure: 
Pre-Trial Procedure: Formulating Issues 


"In any action, the court may in its discretion 
direct the attorneys for the parties to appear 
before it for a conference to consider 


* * * 


(6) Such other matters as may aid in the 
disposition of the action. 


The court shall make an order which recites 
the action taken at the conference, the amendments 
allowed to the pleadings, and the agreements made 
by parties as to any matters considered, and which 
limits the issues for trial to those not disposed of 
by admissions or agreements of counsel; and such 
order when entered controls the subsequent course 
of the action, unless modified at the trial to prevent 
manifest injustice. The court in its discretion may 
establish by rule a pre-trial calendar on which 
actions may be placed for consideration as above 
provided and may either confine the calendar to 
jury actions or to non-jury actions or extend it 
to all actions." 





STATEMENT OF POINTS | 
| 

1. The appellants were prejudiced by the trial court allowing 
appellee to call four witnesses, known to it before trial commenced, 
who testified and produced exhibits in its behalf, where their identi- 
ties had not been made known to appellants, in conformity with the 
pre-trial order which provided that the parties were to exchange 
"names and addresses of any known witnesses," until after the appel- 
lants had put on their case and rested. : 

2. The trial court erred in ruling that the evidence justified 
the submission to the jury of the question of the contributory negligence 
of female appellant, and in instructing the jury on the doctrine of contri- 
butory negligence. 


| 
| 
i 


SUMMARY OF ARGUMENT 


1. The appellee should not have been allowed to call any wit- 
nesses whose names and addresses were not furnished by it to appel- 
lants in conformity with the pre-trial order requiring the exchange 
between the parties of names and addresses of any known witnesses. 


The trial court abused its discretion in allowing four such 
witnesses to testify, two of whom were expert witnesses. Although 
appellee knew the names of these witnesses before trial commenced, 
their identity and the intention of the appellee to call them as wit- 
nesses was concealed until after appellants had presented their case. 
Not knowing of the surprise witnesses, nor having reason to anticipate 
their testimony, appellants had no opportunity to prepare to refute or 
challenge this testimony, and thereby were prejudiced and denied a 
fair trial. ! 


The pre-trial proceeding is supposed to have eliminated sur- 
prise as an element in the trial of a case, and outlaw the sporting 


theory of Justice. | 
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2. The trial court was clearly in error in voluntarily charging 
the jury on the doctrine of contributory negligence. The evidence in 
the case failed to support appellee's plea of contributory negligence. 
Female appellant was not shown to have been guilty of any negligence in 
receiving an electric shock while a customer in appellee's store. Fur- 
thermore, the evidence failed to prove any concurrence between appel- 
lee's negligence and what appellee contended was the negligence of 
female appeliant, nor was it shown to be the proximate cause of her 
injury. 


ARGUMENT 
I. 


THE TRIAL COURT ERRED IN ALLOWING WITNESSES 
NOT DISCLOSED TO APPELLANTS AS REQUIRED BY 
PRE-TRIAL ORDER TO TESTIFY FOR APPELLEE 


The appellee, after exchanging witness lists in November 1957, 
thereafter, never voluntarily furnished appellants with any other infor- 
mation about its witnesses. 


When the trial began, the pre-trial order had not been altered. 
It controlled the case. Bryant v. Phoenix Bridge Co., 43 F.Supp. 162, 
164; Owen v. Schwartz, 85 U.S. App. D.C. 302,305, 177 F.2d 641. The 
trial court could only modify the pre-trial order to prevent manifest 
injustice (Rule 16 F. R.C.P.). 


The appellants relying on the information furnished to them by 
appellee, had prepared, and proceeded to put on their case on that 
basis. The appellants called no witness they had not disclosed to 
appellee. 


When appellants rested their case, nine days later they were 
still without knowledge, that appellee intended to call four witnesses 
who had never been made known to them. 


9 : 
Discovery of these witnesses was obtained in this manner: 
When appellants rested their case, the trial judge directed counsel to 
approach the Bench, and asked appellee's counsel for an estimate of the 
time it would take to put on his case (J. A. 107). It was then, for the 
first time, that appellants learned that appellee instead of having only 
the three witnesses named by it, had instead, seven witnesses to call 


(J. A. 107, 108). 7 


During the colloquy at the Bench it was brought out that two of 
these witnesses were going to testify about certain electrical tests 
which they had made for appellee about December 14, 1955, two:. 
years before trial commenced (J. A. 113). It is important to note, 
that at this point in the trial, appellee had made no attempt to develop 
that the female appellant received an electric shock at any check-out 
counter other than No. 1. This was the counter where the female 
appellant and her friend testified the accident occurred (J. A, 18). 


Counsel for appellants had not prepared to cross-examine the 
expert witnesses. He had no technical knowledge of the tests about 
which they would testify. (J. A. 109). Notwithstanding his objection 
and criticism of the situation, created by the appellee's chicanery or 
flagrant disregard of the pre-trial order, the trial court allowed the 
surprise witnesses to testify, (J. A. 113). | 


This action was prejudicial to appellants’ case, as it deprived 
them of an opportunity to prepare for cross-examination of the techni- 
cal witnesses, and to obtain rebuttal testimony. It further deprived 
them of an opportunity to inspect the alleged reports made by the ex- 
pert witnesses on their examinations of check-out counter No. 1. The 
expert witnesses both testified they had checked all of the check-out 
counters (J. A. 119,198). These records were never produced by 
appellee. Appellee's experts only produced records for check-out 
counter No. 6. It was not until these witnesses testified, that appel- 
lants learned of appellee's contention that the accident happened at 


check-out counter No. 6 and not at No. 1. | 
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Even though it could honestly be demonstrated by appellee that 
the four unnamed witnesses were lately discovered, it would not have 
excused appellee's counsel from giving appellants’ counsel their names 
and addresses at the time they were located. Good faith and the spirit 
of the pre-trial rule require full disclosure of witnesses when agreed 
to by pre-trial stipulation, not only when the names and addresses of 
the witnesses are exchanged, but at the time of the trial as well. 
McNally v. Yeliow Cab Co., 16 F.R. Decisions 460, (U.S.D.C.,E.D. 
Pa., Nov. 26, 1954.) 


One of the major purposes of the pre-trial proceedings is to 
eliminate surprise as a trial tactic. Much has been said on this point 
1 
by eminent jurists and the Federal Courts. 


Chief Judge Laws, of the United States District Court for the District of 


Columbia, in his article "Plan For Pre-Trial Procedure Under New Rules in 
District of Columbia, " published in the American Bar Journal for October, 1939, 
at page 855, wrote: 


"There should be no surprise as to points to be tried, no unexpected 
coups which might thwart justice, and no forcing to produce evidence 
as to points concerning which there can be no question. 


x* * * 


"As has been indicated, counsel should not be in a position to maneu- 
ver so as to put the opposing side to expensive proof of plain and 
readily ascertainable facts, nor should they set a trap for unwary 
adversaries where justice may be defeated. The tricky lawyer will 


not be permitted to do it, so far as the Court will have the power to 
prevent it." (underlining supplied) 


A year later the Chief Judge, speaking before the Section of Judicial Administra- 
tion of the American Bar Association at Philadelphia, Pennsylvania (September 
10, 1940), enlarged somewhat on his former views regarding pre-trials, and said: 


"Let it be understood in the beginning that the Court is not necessarily 
directing its efforts toward the relief of congestion and the speeding of 
hearings. One of the vital, if not the outstanding advantage of a pre-trial 
procedure is to take the trial of cases out of the realm of surprise and 
maneuvering, whereby an unwary counsel might see the just case of his 
client lost. It may be romantic and charming to watch the skillful trial 
lawyer as he lays in wait to pounce upon an uninformed and less skillful 
counsel, but the results frequently are not just. While the spectators 


may be amused, the client with his just cause may be ruined and the 
proceedings in the Court have made this possible."" See: 1 Federal 


Rules Decisions 397. (underlining supplied). 


“pm 
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Appellee’s counsel had told the trial court he had not given 
appellants the names of his surprise witnesses because of the diffi- 
culty he had experienced in locating them (J. A. 108,113,220). But 
from the testimony of appellee's witnesses it was quite evident that 
the names of the surprise witnesses and where they could be found, 
were known to appellee on December 15, 1955, and available tp appel- 
lee's counsel for over two. years before the trial began. (J. A 141, 
202, 203). | 


The record further proves the inaccuracy of appellee's counsel's 
statement that the witnesses were not located until shortly before trial 
commenced (J. A. 220). The expert witnesses’ names and addresses 
were no further away from appellee's counsel's knowledge prior to pre- 
trial, than the telephone in his office. Both witnesses had made reports 
to the store manager of their examinations (J. A. 185, 186, 187), and one 
of them in addition had reported it to an officer of appellee (J A. 189). 
The manager of the store knew the witness Hodges so well he charac- 
terized him as being one of Neal Electric's "best men" (J. A. 142). 


In line with the situation involved here are the decisions of this 
Court in Brown et al v. Christman et al, 75 U.S. App. D.C. 203, 126 F. 
2d 625, and the U.S. Court of Appeals for the 9th Circuit in Walker v. 
West Coast Fast Freight, Inc., 233 F.2d 939. In the latter case the 
Court said: | 


"Fed. Ruies Civ. Proc., Rule 16, 28 U.S.C.A. | 
provides that a pre-trial order ‘controls the subse- 
quent course of the action, unless modified at the 7 
trial to prevent manifest injustice.' One major pur- | 
pose of such order is to eliminate surprise by sharp- 
ening and simplifying the issues which must be tried, 
The District of Oregon has strictly required the dis- | 
closure of 'all legal and fact issues’ at the pre-trial | 
conference since 'surprise,' both as a weapon of attack 
and defense, is not to be tolerated under the * * * 
Federal procedure’ and the ‘rules outlaw the sporting | 
theory of justice from Federal Courts.'" 
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In 3 Moore's Federal Practice, Second Edition, par. 16.11, it 
is stated that the philosophy of Rule 16 and the Federal Rules as a 
whole is exemplified by the decision in Burton v. Weyerhaeuser Timber 
Co., District Court, District Oregon, 1 F.R.D. 571-573.” 


The language employed in this case, establishing a milestone 
in civil procedure, was adopted by the courts in both Brown et al v. 


Christman et al, supra, and Walker: v. Fast Freight, Inc., supra. 


The trial judge by allowing the surprise .witnesses to give their 
testimony deviated from the objectives of the Federal Rules of Civil 
Procedure as repeatedly enunciated by the Federal Courts, and reintro- 
duced in the trial below, the sporting theory of justice. “ 


2 See Cherney v. Holmes, 185 F.2d 718, and cases collected in 22 A.L.R. 2d 
5°99 (1952). 
3 


(J.A. 110).. THE COURT: "As the Court has said, it may be technically, a 

rather loose use of the pre-trial proceedings or somewhat misuse of the pre- 
trial proceedings. I am not saying that it is, but I can see where counsel for the 
Plaintiff would feel that there might be some obligation on the defendant to advise 
counsel of the identity of witnesses that he is going to use as technical witnesses. 


"Nevertheless, the Court does feel, irrespective of that, Plaintiffs could 
hardly justifiably state that they are taken by surprise to learn that the defendant 
intends to produce witnesses who will seek to exculpate the defendant, in the 
circumstances, in the only manner in which that could be done on the grounds of 
negligence, which would be to have somebody give testimony in explanation of the 
operation of the machines to support the claim that this electrical shock did not 
arise from the operation of the machine -- that it was not the cause of the elec- 
tric shock. 

ee ok 

(App. 112). "That while the defendant has not been fully frank in failing to 
give you the names of the witnesses whom he is now seeking to put on the stand 
to testify as to the mechanics of this operation, electrical operation, yet it 
would seem to the Court that the plaintiffs could hardly be said to be taken by 
surprise to learn that the defendant does intend to produce someone in an endeavor 
to explain his version of the operation of the machine. 


"That is about the only defense he has got when the presumption of negligence 
is present under the doctrine of res ipsa loquitur. So if he doesn't produce any- 
body to tell how the machine operated, he would be simply asking the Jury to 
accept the testimony of the young woman who operates the machine that there 
was no electric shock there and that the machine didn't give off one, which would 
seem rather weak preparation for a defense of a case like this. * * *" 


MR. DONOVAN: "Yes, Sir. 
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The appellee should have been bound by his list of witnesses. 
Unless good cause to the contrary is shown, a stipulation or admission 
made by an attorney at a pre-trial is binding on his client. Gurm anv 
Stowe-Woodward, Inc., 302 Mass. 442, 19 N.E.2d 717; Mitchell Vv. 
Walton Lunch Co., 305 Mass. 76, 25 N.E.2d 151. | 

Appellee's purpose in not making a full and frank oe of 
his witnesses is obvious. The result it sought by suppressing the 
information; in failing to be truthful and frank and by these means, 
placing the appellants at a disadvantage, was achieved. These tactics 
deprived appellants of a fair trial. These tactics destroyed the purpose 


of the pre-trial and made a mockery of it. These tactics resulted ina 


verdict for appellee. | 


° (Continued) — : "Now, I assume that these people, who are still 
not known to me, are going to testify to certain tests that they ran to deter- 
mine whether there was any short circuit or what they call electrical seepage in 
the electrical circuits. 
x« * * 

(J. A. 109) MR. DONOVAN: May it please your Honor, I did anticipate [it] 
until there was an exchange of witness lists. I assumed if these machines were 
checked shortly after the report was given to the manager of the store, that the 
names of the persons who checked them would be available. 


"No names were furnished me; and certainly the name of the die from the 
National Cash Register was known at that time, Your Honor; and naturally, I 
assumed that they weren't going to produce anyone. : 


"Here is where I am prejudiced. I had intended to have an electrical engineer 
to advise me as to the type of examination that I should make. I have no one here 
who is an expert in the electronics or in electrical engineering. I am now greatly 
handicapped by suddenly being confronted with individuals who are going to testify 
in this case, who must have been known to the Defendant shortly after the acci- 
dent occurred in 1955. 


"Now, this case was pre-tried, may it please the Court, in Borchers I didn't 
get a list of witnesses from the Defendant until December. I wrote a letter about 
it, and asked about when we could exchange witness lists. So mest had two months 
after the pre-trial in which to get their witnesses together. 


"They gave me a witness list. I gave them mine. I have called : no one that I 
did not list. And I think they have had as much opportunity to get complete and 
full information at that time in order that I could prepare to meet their defense 
as I had to give them information from which they had an pepcemniny to prepare 
to meet Plaintiff's case. 


"I say, Your Honor, I am going to be prejudiced by this. I wane ‘go out today 
and get an engineer. I don't know where to go." | 
i 
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Justice and fair play require another trial when appellants may 
havé the opportunity to prepare to refute the testimony of the surprise 


witnesses. 


Appellee no doubt will again argue, that appellants were not pre- 
judiced by the testimony of the two surprise expert witnesses, because 
the male appellant was a licensed electrician, and was able to assist 
his counsel in cross-examining these witnesses on technical matters. 
(J. A. 221-237) This argument overlooks two most important points, 
which destroy whatever merit it might contain. First, it presupposes 
that appellants’ counsel, suddenly confronted with technical testimony, 
about which he had no knowledge, could while the experts testified, 
elicit technical information from male appellant, listen to the witness, 
and prepare his cross-examination. Two, it assumes that male appel- 
lant, although admittedly possessing knowledge of the subject of elec- 
tricity, was capable of clearly and quickly communicating it to his 
counsel. That the male appellant could not communicate the information 
to his counsel, nor had he the ability to clearly explain the technical 
matters he was questioned about while on the witness stand is amply 
demonstrated by his testimony (J. A. 107). 


Had male appellant been put back on the witness stand to refute 
the testimony of the surprise expert witnesses, he would have labored 
under the further disability of being a party in interest rebutting the 
testimony of ostensibly impartial witnesses. It can reasonably be 
assumed his testimony onthis score would have carried little, if any 
weight, with the jury. 


Withholding the names of the surprise witnesses was inexcusable 
in view of the pre-trial order requiring all witnesses to be made known 
to the other side. 


The testimony of all of the surprise witnesses should have been 
precluded as being prejudicial to the appellants. Where this is a fact, 
the court's failure to preclude the testimony constituted an abuse of 
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discretion. Edmonds v. United States of America, _' U. S: App. D.C.__ 
(No. 14,004, decided February 7, 1958) | 


II | 


THE EVIDENCE DID NOT JUSTIFY THE COURT 
CHARGING THE JURY ON THE DOCTRINE OF 
CONTRIBUTORY NEGLIGENCE. 


The female appellant, while a customer in appellee's store, was 
only required to use such care to avoid injury as a person of ordinary 
prudence would employ. Ericsson Line Inc. v. Hawkins, 174 Md. 223, 
198 A. 429; Lindenberg v. Needles, 203 Md. 8, 97 A.2d 901. 


The evidence was uncontradicted that female appellant, while in 
the store of the appellee in the Eastover Shopping Center, deported her- 
self in a careful and prudent manner. She was guilty of no act, which 
was in any way negligent. She did nothing which could have caused the 
electric shock she received. | 


In fact, at the conclusion of all the testimony, the appellee did not 
ask for an instruction to the jury on contributory negligence. It pitched 
its defense on two grounds: One, that the female appellant received no 
electric shock while in its store, and, two, that if she did receive an 
electric shock, since her left arm had not fully healed from a previous 
injury, in awarding damage for the injury, the Jury must apportion and 
charge appellee only with damages for such injuries as were caused by 
it. (J. A. 211) | 


In this jurisdiction, as well as in Maryland, where the accident 
occurred, contributory negligence is a defense which must be proved. * 
The appellants had only to make out a prima facia case of negligence 
against the appellee. In the jurisdictions which follow this doctrine, 
contributory negligence is considered to be a defense in the nature of a 


4 Washington & Georgetown Railroad Co. v. Harmon's Administrator, 147 


U.S. 571, 581, 37 L. ed. 374, 13S. Ct. 557. 
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confession and avoidance. Standing alone in this case, it would neces- 
sarily admit that the female appellant, was not only guilty of an act of 
negligence, while in the store of appellee, but that her negligence co- 


operated with the negligence of the defendant to produce the injury. ° 


Contributory negligence which is relative, assumes the existence of the 
negligence of the defendant. Reed v. Mayor and City Council of Balti- 
more, 171 Md. 115, 188 A. 15; Goldman v. Johnson Motor Lines, 192 
Md. 24, 63 A.2d 622; Ferranti v. Capital Transit Co., 38 A.2d 116 
(Mun. Ct. of Appeals, D. C.). 


Accepting the proposition that by the plea of contributory negli- 
gence, the appellee conceded that female appellant received an electric 
shock from its equipment, the question immediately arises as to what 
act of the female appellant was the contributory cause of the electric 
shock she received. 


Appellants repeat, no testimony was adduced from any witness at 
the trial, which showed any negligence on the part of the female appel- 
lant. An examination of the record will fully support appellants' 
assertion, made at the risk of redundancy, that appellee has never been 
able to demonstrate that female appellant ever did anything while in its 
store, which caused, or contributed to the cause of the electric shock 
she received. She was not meddling with the electric equipment. She 
had no knowledge anything was wrong with the electrical equipment. 
Certainly she was not showing lack of due care by being at the check-out 
counter for the purpose of completing her purchases. 


The basis of the defense of female appellant's contributory negli- 
gence, which appellee contended justified the submission of the question 
to the jury, was not directly connected with female appellant's presence 
in appellee’s store, or in her having received an electric shock. It was, 
and no doubt still is, that female appellant used her left arm before it 


> 38 Am. Jur. Negligence # 286, page 976. 
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had fully healed from the first injury to it in 1952. This use of the arm, 
so appellee contended, caused a Rush pin or intramedullary fixation, 
placed in it in July 1953 to fatigue and cause a refracture of the left 
humerus. | 


That contention formed the sole basis for appellee's approval of 
the propriety of the submission to the jury of the question of female 
appellant's negligence.° ! 


The question thusly presented is: How could the fatiguing of an 
intramedullary pin have contributed to female appellant receiving an 


electric shock? | 


Assuming that female appellant had not fully recovered from the 
first injury to her arm, when she commenced using it for her household 
duties, how did that cause the equipment of appellee to give off an 
electric charge? It could not have done so, and did not. Merely be- 
cause female appellant had a metal pin in her arm at the time would not 
excuse appellee of responsibility for the injury if she got an electric 
shock from its equipment. Appellee took his victim as he found her. 





6 (R. 655-656) From Defendant's P & A's in Opposition to Mio for New 


Trial: 
"Plaintiff's counsel contends that the female plaintiff was | 
healed in September and October 1954 and that Dr. Cobey | 
discharged her at that time. However, Dr. Cobey did | 
not agree that he had discharged her, and on the contrary, 
testified that he told her to take certain precautions 
regarding the future use of her seriously injured arm. 
Therefore, if plaintiff used her arm freely, contrary to | 
the instructions of her doctor and contrary to what we now 
know would have been proper instructions in the use of 
her unhealed fractured arm, then it was for the Jury to 
say whether that constituted negligence and whether that | 
negligence contributed to cause the refracture at the site | 


of the old fracture and snapping sing of the Rush pin." aie 
lining supplied) 
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In the case of Champlin Refining Co. v. Thomas, 93 F. 2d 133, 
136, the Court, inter alia, said: 


"A negligent actor is responsible for all the natural and 
proximate consequences of his wrongful act, although 
they are aggravated by the physical condition of the per- 
son toward whom his act is negligent. The rule applies 
although the physical condition of the injured party was 
unknown to the negligent actor. 


"A negligent actor takes the risk that his liability will 
be increased by reason of the physical condition of the 
person toward whom his act is negligent. In such a case 
the injury is regarded as the primary cause which sets 
in motion the other cause and the later as a dependent, 
and not an intervening cause."’ Citing: Baltimore City 
Pass. R. Co. v. Kemp, 61 Md. 619, 48 Am. Rep. 134. 


A defendant is liable for any personal injury negligently inflicted, 
though the injury would have been less disastrous if plaintiff had been 


in perfect health. Miehlke v. Nassau Electric R. Co., 114 N.Y.S. 90, 
129 App. Div. 438; C.J.S. Negligence 8 134. 


In DeMaet v. Fidelity Storage, Packing and Moving Co., 231 Mo. 
615, 132 S. W. 732, it was held, that even though decedent when injured 


was suffering from organic troubles which ultimately would have caused 
her death, if defendants' negligence hastened it, defendant was liable in 
damages. 


Where a streetcar passenger was suffering from a physical condi- 
tion making her more susceptible to a jolt of the car, it was held that 
that fact did not deprive her of a right to recover for the negligent jolt- 
ing of the car. Webber v. Old Colony Street Ry. Co., 210 Mass. 432, 

97 N. E. 74. 


And, in the case of Herndon v. City of Springfield, 137 Mo. App. 
513, 119 S.W. 467, the Court ruled that the fact a pedestrian, who fell 
into a hole in a sidewalk, had a disease in her system which the fall 
aggravated, so that it developed into the condition for which she brought 
suit, did not relieve defendant from liability, if the fall was its fault. 
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Consequently, the female appellant should not be barred from 
recovering damages because of her physical condition at the time she 
received the electric shock. Whether the female appellant used her 
arm before it had completely healed, whether the Rush pin was weak or 
strong, fatigued or not, could not have caused or resulted in the emission 
of electricity from appellee's equipment into the body of female appellant. 


If the female appellant had been standing on a public sidewalk, and 
was struck by a speeding automobile, could it be held she had been guilty 
of contributory negligence because an unhealed limb she had been using 
had been re-injured. If such were the case, no person with a physical 
impairment could recover damages for injuries negligently inflicted. 


Fortunately, notwithstanding the trial court's ees in this case, 
this is not the law. 


In the absence of any evidence showing negligence on the part of 
the female appellant, it was error for the trial court, to have permitted 
the jury to engage in conjecture, on the question of her alleged contrib- 


utory negligence. O'Dwyer v. Northern Market Company, 30 App. D. C. 
244, | 


This theory of the law also was adopted by the Maryland Court of 
Appeals. In the case of Goldman v. Johnson Motor Lines, sur a, that 


court held: 7 
"Although contributory negligence is ordinarily a 
question for the Jury, unless there be some evidence of 
negligence of the plaintiff contributing to the happening 
of the accident beyond a mere scintilla, or evidence 
from which negligence may be legally inferred by 
reasonable persons, then there is nothing which justifies 
the submission of emgage negligence to the jury. | 
Hopper, McGaw & Co. v. Kelly, 145 Md. 161, 170, 125: 
A. 179; Greer Transp. Co. v. Knight, 157 Md. 528, 146 
A. 851; Baltimore Transit Co. v. State, 184 Md. 250, | 
40 A. 2d 78. : 


Even though it was possible to attribute negligence to female 


appellant, because she used her arm before it had fully healed from 
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the first injury, it first was necessary for appellee, to have shown she 
had knowledge that it had not healed, and should have realized the danger 
of using it in that condition. The record is barren of testimony to sup- 
port any valid contention that she knew, or had even the remotest idea, 
the arm was not healed when she began to use it in 1954, for the per- 
formance of certain household duties. Or, that she knew it was not 
healed when she received the electric shock in December 1955 (J. A. 35). 


Had there been anything wrong with the Rush pin before the electric 
shock snapped it, according to female appellant's physician, there would 
have been plenty of indication ahead of time (J. A. 98). 


Yet female appellant testified that from the date she was dis- 
charged by Dr. Cobey in October 1954, until she received the electric 
shock she had no trouble with the arm, and there was no movement in 
the humerus (J. A. 20). 


Dr. Cobey testified, that when he last saw her in October 1954, 
she was "well and healed."" Doctors Cobey and Jarboe, both stated that 
the X-ray of December 10, 1955, taken the day after the accident in ap- 
pellee’s store, showed the old fracture had healed, and the second or 
refracture of the left humerus was through new bone with separation of 
the intramedullary pin (J. A. 59, 89). Dr. Cobey testified he visually 
examined the new fracture on December 13, 1955, at Georgetown Hospital, 
when he operated on female appellant, and his examination corroborated 
his reading of the X-ray. (J. A. 60). 


Assuming for the sake of argument, that female appellant, prior 
to receiving the electric shock, knew her left arm had not healed, and 
was negligent because she used the arm, such negligence must have been 
concurrent with, and the proximate cause of her second fracture, before 
she could be charged with contributory negligence. 


At the most, if she could be charged with negligence for using 
her arm, such acts by her were only the remote cause of her injury, 
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and not the proximate cause, and she could recover notwithstanding, 
she may not have been entirely without fault. | 


As the Maryland Court of Appeals said in the previously quoted 
case of Goldman v. Johnson Motor Lines, supra: ! 
aman v. “ohnson Motor Lines, supra | 


"Where negligence is relied upon as a defense to 
bar recovery for an injury resulting from an accident 
such negligence must have been concurrent and the | 
proximate cause of the injury complained of. If negli- 
gence of the defendant is the proximate, and that of the 
party injured the remote cause of the injury, the action 
is maintainable, notwithstanding the party injured may 
not have been entirely without fault." | 


If a plaintiff in no degree contributed, by want of ordihary care, 
to expose himself to the act by which he was injured, it is no bar to his 
action that, by any fault of his own, he aggravated the consequences of 
that injury. That fact, if established, only goes to mitigate the damages 
recovered by him. . | 


Contributory negligence only exists where, without the negligent 
act or omission of the plaintiff, the injury would not have been inflicted. 
Eaton v. Ambrose, 133 Me. 458, 180 A. 363; Horne v. Atlantic Coast 


Line R. Co. et al, 177 S. C. 461; Lehman v. Chicago, St. P., M&O, etc. 

Ry. Co. ,140 Wis. 497, 122 N.W. 1059. ! 
Even though it could be shown that the female appellant may have 

failed to exercise reasonable care for her own safety, that fact could 


not bar recovery unless the female appellant's harm results from a 
hazard because of which her conduct was negligent. ° ! 

| 
7 Shearman and Redfield, Negligence 8 115, page 275. | 


Restatement of Torts 468, ! 


"Comment: | 

a. The rule stated in this Section applies to the | 
Plaintiff's responsibility for his own carelessness, the same 
rule which is applied in Comment e. on 8 281, to the deter- 
mination of the responsibility of a negligent defendant from 
harm resulting to a plaintiff. Therefore, one whose act is 
negligent only because it should be recognized as likely to 
subject him to a particular hazard is not, as plaintiff, barred 
from recovery for an injury which results otherwise than 
from his exposure to this hazard. " 





a aa at 
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A plaintiff's right to recover is not affected by his having contrib- 
uted to his injury unless he was in fault in so doing. Fault can be 
predicated upon the plaintiff's conduct only where such conduct was in 
violation of a duty on his part to exercise care. a 


The rule is that contributory negligence carries with it the impli- 
cation of a concurrence of causation. " There was no such concurrence 
in this case. Actually there was a hiatus between female appellant's 
use of her arm and appellee's negligence. 


In general, a person's negligence on one occasion cannot be shown 
by proving negligence on another occasion. Fountaine v. Wash. Ry. & 
Electric Co., 42 App. C. C. 295. 


The law in this jurisdiction, as well as in Maryland, is that 
contributory negligence cannot be attributed to a plaintiff merely because 
he or she was negligently guilty of an act which exposed her to a possible 
danger, having no relation to the accident which actually occurred. Har- 
mon v. Washington & G. R. Co., 7 Mackey 18 D. C. 255, Modified: 


Washington & G. R. Co. v. Harmon's Administrator, supra. 


The plaintiffs’ negligence must not only concur in the transaction, 
but must cooperate either in causing the injury or exposing him to it. 
The Northern Central R. Co. v. The State of Maryland, 31 Md. 357. 


The position of appellants' on the law applicable to this point, may 
be summed up in the words of the Municipal Court of Appeals for the 
District of Columbia, in the case of Conn v. Hillard, et al, 82 A. 2d 368, 
78 W.L.R. 958: , 

"A distinction is well recognized between a cause of an 

accident and a condition. Thus, an event may be one with- 

out which a particular injury would not have occurred; yet 

if it was merely the condition or occasion affording oppor- 


tunity for the other event to produce the injury, it is not 
the proximate cause thereof." 


- 38 Am. Jr. Negligence 8 181, page 858. 


10 The Law of Torts, by Harper and James, Vol. 2, Chapter XXII, 22.1 
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For the trial court to have charged the jury on the contributory 
negligence of the female appellant, merely because appellee contended 
she used her arm before it had fully healed, was to present to it an un- 
realistic and confusing question to decide. This instruction permitted 
the jury to speculate on the remotest negligence of the female appellant 
as contributing to her receiving an electric shock in appellee's store. 
In fact, it clouded the entire question of appellee's responsibility to 
female appellant for the accident. That the trial court was in error in 
so doing is manifested by the record and supported by the law of this 
jurisdiction and Maryland. 


CONCLUSION 


Justice in this case was defeated by appellee's suppression or 
concealment of information it had been ordered to furnish appellants. 
| 


The appellants relied on the good faith and the obedience of appel- 
lee to the court's order to their regret. The trap appellee set when 
sprung on appellants, defeated their just cause. 


The final result in the case was helped by the trial court 
erroneously instructing the jury on the law. This error sealed the doom 
of appellants’ claim. 


In order to correct a manifest miscarriage of justice the judgment 
of the lower court should be reversed. | 
Respectfully submitted, 


JAMES P. DONOVAN 


701 Barr Building 
910 - 17th Street, N. W. 
Washington 6,D.C. | 


Attorney for Appellants 
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STATEMENT OF QUESTIONS PRESENTED 





oe Appellee states that the questions presented are: | 


1. Whether the trial judge abused his discretion when he per- 
mitted witnesses, whose names had not been exchanged at the time of 
pre-trial because then not known, to testify at the trial. ! 


2. Whether the trial judge was justified in submitting to the 
jury the question of whether the female plaintiff's use of her arm caused 
or contributed to cause a breaking of a metal pin in or a refracture of 
that arm, particularly when appellee's evidence contradicted appellants’ 
theory that an electric shock caused a refracture of this previously 


> fractured and unhealed arm. 
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The Evidence Justified The Trial Judge In Sub- 
mitting To The Jury The Question Of Whether The 
Female Appellant Used Her Arm When It Was Not 
Healed And Thus Contributed To The Breaking Of 
The Rush Pin Inserted In The Humerus In An Effort 
To Cure A Prior Fracture Suffered By The Female 
Appellant In October, 1952 ar a a” 


CONCLUSION . ° . . . . ° . . 


TABLE OF CASES 
Bryant v. Phoenix Bridge Co., 177 F. 2d 641 


Owen v. Schwartz, 85 U.S. App. D.C. 302, 
305, 177F. 24641 . . 2. 2. . 


McNally v. Yellow Cab Co., 16 F.R.D. 460 


Ericsson Line Inc. v. Hawkins, 174 Md. 223, 
198 A. 429 ae See ee en ee 


Lindenberg v. Needles, 203 Md. 8, 97 A. 2d 901 





: 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,629 


ESTHER BELLE DOWNS ! 


and | 
BERNARD RALPH DOWNS, ! 
Appellants, 
Vv. ! 
FOOD TOWN, INC., | 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT i 
| 
This is an appeal from a judgment of the District Court entered 
on the verdict of a jury after trial in favor of appellee. The juris- 
diction of this Court to view the judgment below is invoked under 28 


U.S.C.A., Section 1291. 








2 
APPELLEE'S STATEMENT OF THE CASE 


On October 9, 1952, appellee, Esther Belle Downs was involved in 
an automobile accident at 11:30 P.M. on the Marshall Hall Road. She 
was driving her own automobile at that time. While driving she fell 
asleep and ran into a tree. The accident was so serious and of sufficient 
force to render her unconscious intermittently for four days. Her recol- 


lections during this period were not distinct. From the serious injuries 


received her recovery was complicated by pneumonia. She was treated 
in Casualty Hospital some two weeks (J.A. 27-28).? 


From this accident she suffered a fracture of the humerus of the 
left arm, a fracture of the lower left thigh above the knee, fractures of 
eight ribs, four on each side, and a severe laceration of the scalp involv- 
ing considerable loss of tlood. This scalp laceration extended from the 
outer edge of the left eye into the forehead and scalp. These injuries 
necessitated blood transfusions. (J.A. 29) 


She was transferred by ambulance to the Physicians Hospital at 
LaPlata, Maryland where she remained under treatment until April of 
1953 in the following year (J.A. 29). Her attending physician was Dr. 
Milton Cobey (J.A. 29). 


Dr. Cobey operated upon the female appellant and inserted a num- 
ber of screws and plates in her arm and her leg (J.A. 30). 


In December, 1952 she was transferred to the Georgetown Univer- 
sity Hospital for surgery (J.A. 30). Dr. Cobey operated on her there 
and placed her left arm and her leg in casts (J.A. 31). 


In January of 1953 one of the screws in the plate on the bone of her 
left arm came loose causing infection (J.A. 31). Because of infection she 
returned to the Georgetown Hospital for further treatment between 
January and April of 1953 (J.A. 31). During that time she was operated 
on again by Dr. Cobey. In that operation he removed the plates and 


a J.A. refers to the Joint Appendix filed in this appeal. 
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screws from her left arm. After the removal of these plates and 
screws a Rush pin was inserted in the humerus after the inféction 
subsided. (J.A. 31-32) | 

After April of 1953 the female plaintiff was treated for additional 
infection in her left arm and continued to see doctors for treatment. 
From April, 1953 until January, 1954 she was treated by Dr, Cobey 


approximately every six or eight weeks. (J.A. 32-33) 


In the summer of 1954 the female appellant worked. Ih October, 
1954 she made her last visit to Dr. Cobey. She testified that she did not 
see any doctor in LaPlata during 1954 (J.A. 33). The last X-ray taken 
of the female appellant was in October, 1954. Between October, 1954 
and December 9, 1955 her arm was never X-rayed again. As a result 
of the automobile accident of October, 1952, the female appellant re- 
ceived permanent scars; a scar on her forehead, a scar on her shoulder, 
a scar on her left arm, scars on each hip and a scar on her knee. 
(J.A. 33-34) i 


In December, 1955 the female appellant was using her left arm to 
do "most anything" she wanted to do, although it wasn't as strong as it 
had been prior to the accident of October 9, 1952. She claimed she 
suffered no pain in her arm in December, 1955, even in inclement 
weather (J.A. 34-35). | 


When the female appellant last saw Dr. Cobey she testified he did 
not tell her to watch her arm in any way whatsoever and just told her 
that she "didn't have to come back." She testified further he said 
nothing about favoring her left arm at all. She thereafter went on with 
her housework just as she had prior to the accident of October 9, 1952 
and could do most anything that she wanted to do with her left arm. 
(J.A. 35) Except for certain mopping and scrubbing she never changed 
her household activities in any manner, shape or form. After the acci- 
dent of October 9, 1952 and prior to December 9, 1955 (J A. 35) she 


continued to do washing and ironing (J.A. 36). 
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On December 9, 1955 the female appellant and her friend, a Mrs. 
Proffitt, drove to the Hecht Company to do some shopping. Appellant 
drove her automobile to the Hecht Company on this day. She purchased 
a raincoat there and other items, placed them in shopping bags which she 
left at the Hecht Company. These many packages were placed in a locker 
in the basement of the Hecht Company. Later the female appellant carried 
these shopping bags of her purchases from the Hecht Company to her auto- 
mobile. Mrs. Proffitt carried her bundles. From the Hecht Company the 
female appellant drove her automobile to the shopping center where a 
store of the appellee, Food Town, Inc. was located. (J.A. 37) She parked 
her automobile across the driveway from appellee's store. She and her 
friend walked from the car into appellee's store. (J.A. 38) This store of 
appellee was a new store which had opened in November of 1955. The 
female appellant had been in this store every week since it opened and 
purchased groceries there. (J.A. 38) On such occasions prior to Decem- 
ber 9, 1955 she had purchased groceries, placed them in a metal cart, 
passed through the checking counters and received no electric shock of 
any sort. (J.A. 38) 


On December 9, 1955 the female plaintiff purchased thirty-four 
items in appellee's store (Plaintiff's Exhibit No. 1, sales slip, J. A. 38- 
39). She took each of these items in her right hand and placed each item 
in a cart equipped with rubber tired wheels which she was using as she 
walked through the store. After she had placed these thirty-four items 
in the cart, she pushed it to a check stand. She almost completed taking 
these thirty-four grocery items from the basket, with her left hand on the 
rubber handle of the basket, when she claimed she felt a shock in her 
left arm and turned as a result of it. She testified she thought this was 
an electric shock. (J.A. 39) She then went out of the store. Her friend, 
Mrs. Proffitt, paid for the items the female appellant purchased and had 
them placed in the appellant's automobile. The female appellant did not 
tell anyone in the store or the girl at the checking counter that she had 
received any sort of a shock while passing through the checking counter. 
(J.A. 39) 
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The female plaintiff then, with her friend, Mrs. Proffitt, drove 
her automobile to Mrs. Proffitt's home at Accokeek, Maryland. On 
arriving at Mrs. Proffit's home no call was made to a doctor notwith- 
standing that her friend Mrs. Proffitt was a registered nurse who 
claims to have seen movement in the left arm of the female appellant. 
The female appellant then drove her automobile from Accokeek to her 


home. (J.A. 40) This was a distance of some six miles. (J.A. 41) 


On arriving at her home the female plaintiff testified she called 
a Dr. Jarboe. Dr. Jarboe advised her that unless she was in pain they 
could wait a while and arrange for an X-ray later. She was not in pain 
at this time and so informed Dr. Jarboe. (J.A. 41) She testified there 
was no onset of pain after her return home and the only pain she had 
was when she moved her arm. She had no pain following the incident 
in appellee's store on December 9, 1955, and had no pain the rest of 
that day which was a Friday. She had no pain on Saturday, no pain on 
Sunday and no pain on Monday up to her entry into Georgetown Hospital. 


faa 41-42) The only pain she suffered was when she moved her arm 


d then "it hurt". (J.A. 42) 


Prior to entering the Georgetown Hospital an X-ray was taken of 
the female plaintiff's arm in the Jarwood Clinic by Dr. Jarboe at 
LaPlata, Maryland on Saturday morning (J.A. 42). This X-ray dis- 
appeared and was not produced at the trial. On Monday following 
December 9, 1955 and prior to going to Georgetown Hospital the female 
appellant and her attorney, Mr. James P. Donovan, went back to appel- 
lee's store. (J.A. 43) On this occasion the female appellant and her 
attorney, Mr. Donovan, informed the manager of appellee's store that 
the female appellant had received an electric shock in one of the check 
stands of the store on the preceding Friday (J.A. 43). The service slip, 
that is the sales slip which female plaintiff obtained when she purchased 
her groceries on the preceding Friday,had been turned over to her law- 
yer, Mr. Donovan, and through this sales slip the stand and cash regis- 
ter were identified for the manager. This was Stand No. 6 where appel- 
lant contended she received her "electrical shock". (J A.43) 
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After December 9, 1955 at Georgetown Hospital Dr. Cobey put a 
cast on the female appellant's left arm. (J.A. 45) This cast contained 
a@ substance to which she was allergic. She had a violent reaction from 
it. (J.A. 45-46) As a result of this allergic reaction appellant's left 
arm swelied so much that it was necessary to split the cast, remove it 
and put on another one. (J.A. 46) 


The Rush pin which had been placed in the appellant's arm was 
found to have been broken on her admission to the Georgetown Hospital 
after December 9, 1955. This pin had been inserted in April of 1953 
(J.A. 46) and was in her arm approximately a year and a half or longer 
prior to December of 1955. (J.A. 46) 





On readmission to the Georgetown Hospital after December 9, 
1955 an attempt was made to put another Rush pin in the humerus of 
appellant's left arm. This attempt resulted in infection (J.A. 46). 
Efforts were made to graft bone fragments from her hips to the humerus. 
Similar unsuccessful procedures were attempted concerning the earlier : 
fracture resulting: from the accident of October 9, 1952. (J.A. 47) 


On January 19, 1956 the female appellant and her husband, (an 
expert electrician) Bernard Ralph Downs, filed Civil Action No. 288-56 < 
below against the appellee alleging that on December 9, 1955, while the < 
female appellant was a customer in a store of appellee, she received 
an electric shock and that the "negligence" of appellee caused a steel 
pin in the humerus of the left arm to break at or near the site of an old 
fracture injury and claimed damages therefor. (J.A. 1-2) 


Appellee answered denying appellants’ charge of negligence and « 
denied that the female appellant received an electric shock in appel- € 
lee's store. Appellee also pleaded that the breaking of this pin or the 

yrefracture was caused by appellant's negligence or that it contributed 
i to cause the breaking of the pin or the refracture. (J.A. 3-4) 


On October 14, 1957 the action below was pre-tried. At pre-trial 
the parties agreed to exchange the names and addresses of any then 
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known witnesses (J.A. 6-7). At pre-trial appellee made it clear that 
the female appellant was not injured by any electric shock in appellee's 
Store and any alleged injury to her arm was not caused by any negli- 
gence of appellee and her negligence caused this reinjury. (J A. 8) 


Prior to trial appellants served interrogatories on appellee. 
Among these were interrogatories answered by appellee as follows: 


* * * 
"4. Give the names of the manufacturers of 
these electrical devices and equipment. 





"A: The check stands were manufactured 
by the Almor Manufacturing Company 
of Detroit, Michigan, and the cash 
registers were manufactured by the 
National Cash Register Company. | 





"5. Give the names and addresses of the persons, 
firms or corporations from whom these | 
electrical devices and equipment were ob- | 
tained. | 


"A: The electrical devices and equipment 
described in the answer to question : 
3 were obtained from the Almor Manu- | 
facturing Company of Detroit, Michigan, | 
and the National Cash Register Company, 


"6. Give the names and addresses of the persons, 
firms or corporations who installed these 
devices or equipment,and the electrical cir- | 
cuits which are used to operate them. 


"A: The foregoing electric circuits with 
plug-ins for the electrical check stands | 
and cash registers were installed by the 
Harper Electric Company of 2626 Bladens- 
burg Road, N. E., Washington, D. C. and! 
the Neal Electric Company, care of Allen 
Fleitell of 6604 24th Avenue, Lewisdale, | | 
Maryland. ! 


* a * 


"20. Describe in detail what protective devices _ 
were incorporated in the electrical circuits, | 
devices and equipment at the checking counter 
in question or before December 9th, 1955, to: 
protect persons from receiving electric shock 
from short circuits and static electricity. _ 
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"A: Both electrical devices at the checking 
counter were and are grounded. The 
electrical circuits thereto are grounded 
and these circuits tie into separate fuse 
lines." 
Appellants served no further interrogatories on appellee and took 


no depositions prior to trial. 


At the pre-trial appellee caused Mr. McFadden, the representative 
of the insurance carrier for appellee, to attend because judges of the 
Court below desired this procedure as it fosters settlements (J.A. 218- 
219) At pre-trial a request was made by appellee, which the pre-trial 
judge allowed, that Dr. Becker examine the female appellant. (J.A. 219) 
Mr. McFadden contacted appellants’ counsel, Mr. Donovan, and made an 
appointment for this examination by Dr. Becker.(J.A. 219) During the 
course of conversations between appellants’ counsel and Mr. McFadden, 


appellants’ counsel requested of Mr. McFadden a list of witnesses known 
Sn el 


to him who might be called at the trial. (J.A. 219) Mr. McFadden sug- 
gested to appellants’ counsel that this matter should be taken up with 
appellee's counsel, Mr. Magee, but appellants’ counsel advised that he 
J.A. 219) Accordingly, Mr. McFadden, complying with this request, 
/furnished appellants’ counsel with the names of such witnesses as were 
later furnished appellee's counsel with the names of such witnesses who 
were known to him at that time, but exchanged these names of witnesses 
under the reservation to the parties of "the right to call any witness not 





w known." (J.A. 220) No agreement was ever entered into by the 
parties or their counsel to exchange the names of witnesses discovered 
after the date of the pre-trial. (J.A. 220) 


When settlement negotiations failed and the case was set for trial 


just prior to February 4, 1957, appellee's counsel in preparing for actual 
trial learned for the first time the names and addresses of the witnesses, 
James T. Hodges and Albert Harrison Bloss, who had inspected the 
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rt electrical equipment in appellee's store. Hodges was an employee of 
the Neal Electric Company, which company installed the electrical 
equipment at the check stand where the appellant claimed she received 
an electric shock. Mr. Bloss was an employee of the National Cash 
Register Company, which company installed the register at that check 
stand. (J.A. 220) Thus, on the eve cf trial, appellee's counsel learned 
for the first time that Hodges and Bloss, after the incident of ‘Decem- 
ber 9, 1955, had checked all of the electrical equipment at this stand 
for defects, but found none and were unable to find any short circuits or 
to demonstrate any electrical shocks coming from the electrical equip- 
ment at this stand. (J.A. 220) 


During the trial and at the conclusion of appellants' case the 
names and addresses of the witnesses, Hodges and Bloss, were furnished 
to appellants’ counsel. At that time the trial judge had ruled that he was 
going to submit the case to the jury under the doctrine of res ipsa 
loquitur. When appellants’ counsel claimed surprise, he was: afforded 
by the trial judge the opportunity to interview or take the depositions of 





these witnesses. Their appearances as witnesses in the case were 
delayed for forty-eight hours to afford appellants’ counsel an opportunity 
to interview them, take their depositions or to consult with other elec- 
trical experts if he so desired in order to prepare himself to cross- 
examine the witnesses, Hodges and Bloss. (J.A. 20-21) 3 


On the question of the alleged lack of a qualified electrical 
expert, the trial judge was aware of the fact that appellant, Bernard 
Ralph Downs, was a well trained and qualified master electrician. 

(J.A. 221) In addition, he held a responsible position as an electrical 
supervisor for the General Services Administration and was qualified 
to furnish his counsel, Mr. Donovan, with expert advice and assistance 
in the preparation of the cross-examination of the witnesses Hodges 
and Bloss. (J.A. 221) Mr. Downs was also available as a rebuttal wit- 
ness and could have taken the stand to refute any inaccurate statements 
cf the witnesses, Hodges and Bloss, concerning the electrical equipment 





i 
i eee... 


10 


at the check stand in question in appellee's store. Under such circum- 
stances the trial judge permitted the witnesses, Hodges and Bloss, to 
testify at the trial. (J.A. 221) Appellants’ counsel did not call any 
expert in rebuttal, did not interview or take the depositions of the wit- 
nesses, Hodges and Bloss, and did not avail himseif: of any rebuttal 
testimony from his electrical expert, the appellant, Mr. Downs. Thus 
the question is posed whether the trial judge in permitting these wit- 
nesses, who had examined the equipment in question, to testify at the 
trial was guilty of an abuse of discretion. We say no. The trial judge 
afforded appellants’ counsel full opportunity to meet any claim of sur- 
prise and there was no prejudice and appellants were not deprived of a 
fair trial because that judge allowed the witnesses, Hodges and Bloss, 
to testify as to what they knew about the check stand in question. Such 
evidence is an inherent part of the defense in a res ipsa loquitur case. 
(J.A. 222) 


The trial commenced on February 24, 1958 before a jury. The 
evidence adduced we summarize briefly as follows: 


Appellant received serious injuries through her own fault in falling 
asleep at the wheel of her automobile on October 9, 1952. (J.A. 27-28) 
The serious injuries she received are described herein in Appellee's 
Statement Of The Case. One injury was a complete fracture of the 
humerus of her left arm. Great difficulties were encountered in the 
attempted curing of appellant's arm and it was not cured by December 
of 1955. (J.A. 34) It was not strong. (J.A. 34) 


Though the female appellant might have believed that she received 
an electric shock while passing through the check stand No. 6 in appel- 
lee's store on December 9, 1955, the evidence in this was just the 
opposite. Appellee's contrary evidence preponderated. The female 
appellant had been in this store prior to December 9, 1955, had used 
the equipment there and had never received an electric shock on these 
earlier occasions. (J.A. 43) 
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While the female appellant testified she had been discharged by 
Dr. Cobey prior to December 9, 1955 (J.A. 35), Dr. Cobey stated that 
when he last saw her that she did not have a good, complete and solid 
in the fracture site (J.A. 67). Dr. Cobey further testified, when 
st saw her she did not have a complete and solid union of the frac- 
red humerus, he gave her special instructions that she must be care- 
. ful, should favor the injured arm and she should not strike it (J .A. 67). 
Because this was a non-complete union of the fracture, Dr. Cobey testi- 
fied he instructed the female appellant to favor that fractured arm and 


i 


to protect it (J.A. 67). | 


The last X-ray seen by Dr. Cobey showing the condition of the 
fracture of the female appellant's arm was dated September 30, 1953. 
This X-ray was taken in Garfield Memorial Hospital. The X-ray 
specialist, Dr. Beckham of Groover, Christie and Merritt, read this 


| 


X-ray, which is numbered 180480, as follows (J.A. 66-67): 


"Exam ination of the left arm shows intramedullary 
pin extending from the head of the humerus to the | 
medullary canal to within 5 cm.'s of the elbow 
nes space, there is a non-united fracture with | 
separation of fragments appearing on Point 6M of | 
the shaft." (Underscoring supplied) | 
Another X-ray (numbered 6761) taken on October 14, 1954 showed 
that the fracture site had a shaded area which would have to completely 
disappear before there would be a complete union of the fracture (J.A. 
66). The X-ray of October 14, 1954 did not show a complete union but 
showed a union similar to the one which the female appellant had as of 
the time of the trial. (J.A. 66-67) The Rush pin which had been placed 


by Dr. Cobey in the bone in the left arm of the female plaintiff was but 


| 
a temporary means to hold the fractured bone in position until union 


occurred. If union does not occur Rush pins are not designed to per- 
manently hold a fracture together (J.A. 69). Dr. Cobey admitted with 
non-union at a fracture site, if movement is there which bends the pin 

| that this movement could eventually break the pin (J.A. 70). Dr. Cobey 
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further admitted that where there is non-union of a fracture and where 


movement involves the application of weight, such a movement would 
eventually break the pin (J.A. 70). 


Appellant in testimony previously summarized in our statement 
of the case admitted that she considered her arm cured and continued 
to use it. As the fracture was unhealed and there was non-union at the 
fracture site, movement, weight and pressure were constantly applied 
to the Rush pin, which finally resulted in the pin snapping because of 
metal fatigue. It is this snapping of the pin which occurred on Decem- 
ber 9, 1955 in appellee's store which appellant believed to be an elec- 
tric shock. It occurred while she was unloading in the store some 
thirty-four items from a metal basket to the counter for checking out 


purposes. 


Another of appellant's witnesses, Dr. Frederick Miller Johnson, 
testified that the function of a Rush pin in a fractured bone is to hold 
the fragments of the bone in position until the bone can knit (J.A. 56). 
Appellee offered to prove through this witness such a pin cannot main- 
tain a permanent union and is only inserted in a fractured bone for 


temporary purposes (J.A. 55-56). 


Dr. Samuel M. Becker testified as a witness for appellee. From 
his examination of the female plaintiff and from his examination of the 
medical records and X-rays concerning her treatment, he was of the 
firm opinion that on December 9, 1955 the female plaintiff had an "un- 
united fracture of the middle one-third of the left arm, which also was 
being maintained in its alignment and condition by the Rush pin in- 
sertion" (J.A. 143). According to Dr. Becker, the pin which was keep- 
ing the fractured bone of the left arm in alignment snapped (J.A. 143). 
This snapping of the intramedullary Rush pin was caused by fatigue and 
strain, that is stress-strain. Dr. Becker was of the opinion that the 
constant movement, that is the movement of the fragments of the bone 
at the fracture site, put stress upon the metal pin, and this stress 
caused the pin to break (J.A. 143). 
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Dr. Becker also testified that the stress and strain associated 
with movement, that is the use by the female plaintiff of her arm in an 
unhealed condition, put pressure on the pin. This strain on the metal 
pin set up a process which caused the pin to grow weaker over a period 
of time, and it just happened to snap because of fatigue in December of 

55. (J.A. 144) | 


Dr. Becker testified that the ceceiving of some sort of an elec-_ 
tric shock would not cause the breaking of this pin. He explained that 
this pin was metal. It was inserted ir in the fractured bone lengthwise. 
The muscles of the arm pulled lengthwise. The transverse fracture of 
this bone was of long standing and had no union and was being main- 
tained only by the Rush pin (J.A. 144). The constant movement on this 
pin rather than any electric shock caused the pin to break because this 


fracture was not united (J.A. 144-145). 


Certain facts confirmed this finding of Dr. Becker that the pin 
snapped and there was no refracture of the bone because it was un- 
healed. These facts are as follows: | 


The female appellant admitted when she felt the Rush pin break 
in her arm (which she believed was an electric shock) she suffered no 
immediate onslaught of pain, suffered no pain for the remainder of 
Friday, no pain on Saturday, no pain on Sunday and no pain on Monday 
when she was admitted to Georgetown Hospital for treatment. (J.A. 41- 
42) | 


Dr. Cobey testified that if a_ healed fracture was refractured there 


would be immediate pain because pain similar to that experienced in an 
ordinary fracture would result i j on the refracture of a 


healed bone, and that this pain would come on in a matter of minutes as 


the muscle spasm passed. After a refracture, pain would not be absent 
for one, two or three days (J.A. 71). 


Dr. Becker testified that in obtaining his history from the female 
plaintiff she stated that when she left the store on December 9, 1955 
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she suffered "Ro pain" in her arm (J.A. 152) and if her arm had been 
healed at the fracture site and had been refractured it would give off a 
lot of pain just like a new fracture and there would be pain right then 
and increase in the course of time, and this pain should continue the 
day of the fracture and the next day until something is done to relieve 
it. (J.A. 145) 


Dr. Becker also was of the opinion that the X-rays taken of the 
female plaintiff prior to December 9 of 1955 and subsequent to Decem- 
ber 9, 1955 all showed a non-union at the fracture site. (J.A. 154) 


Insofar as the equipment in the appellee's store was concerned, 
all witnesses familiar with this equipment testified that no person had 
ever received any electric shock, including the female appellant while 
in appellee's store. This evidence was all one way and was to the 
effect that the equipment was standard, was new and that no one prior 
to December 9, 1955 in using the equipment suffered an electric shock 
of any sort and that none of the thousands of people using that electrical 
equipment, including help in the store since December 9, 1955 and up to 
the time of trial ever received an electric shock. 


This is established by the testimony of the following witnesses: 
Esther Belle Downs (J.A. 27, et seq.); Lola T. Proffitt (J.A. 77, et seq.); 
Hazel Saunders (J.A. 114, et seq.); Audrey Jean Parks (J.A. 124, et 
seq.); Isadore Beiser (J.A. 132, et seq.); Isadore Beiser (J.A. 156, et 
seq.); Albert Harrison Bloss (J.A. 168, et seq.); James T. Hodges (J.A. 
182, et seq.) and Saul C. Snider (J.A. 200, et seq). 


In addition -- the electrical witnesses, Bloss, an employee of the 
National Cash Register Company, and Hodges, an employee of the Neal 
Electric Company, testified they examined the electrical equipment in 
appeilee's store No. 24 and particularly the equipment allegedly used 
by the female appellant on December 9, 1955, shortly thereafter and 
found that equipment to be properly grounded, in perfect working order. 


They were unable to demonstrate any shortages in the equipment and . 
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any electrical shocks of any character or any kind, including static 
| 
shocks. (J.A. 168, 182) 


At the conclusion of all of the evidence the case was submitted to 
the jury. The trial judge instructed the jury in appellant's favor on the 
doctrine of res ipsa loquitur. The jurors were also instructed that if 
they found from the evidence that it was the use by the appellant of her 
arm that caused a refracture of the arm, in other words, that this use 
was negligence or contributory negligence resulting in the breaking of 
the Rush pin in the humerous of appellant's left arm, that should be 
considered in their arriving at a verdict. 


The jury returned a verdict in favor of appellee. (J.A. 215) 


Appellants' motion for new trial, urging amongother grounds, the 
grounds asserted on this appeal as the basis of a new trial, was denied 
by the trial judge. ! 





STATEMENT OF POINTS ON APPEAL 


1. The trial judge did not abuse his discretion when he permitted 
the witnesses, Hodges and Bloss, to testify at the trial. He afforded 
appellants full opportunity to interview these witnesses, take their 
depositions, or obtain expert advice in connection with their testimony 
before these witnesses testified in the trial. There was no failure on 
the part of appellee's counsel to conform with the limited provisions of 
the pre-trial order pertaining to the exchange of the names of witnesses 
at the time of pre-trial. Appellants received a fair trial below. 








2. The trial judge submitted to the jury the question of whether 
the female appellant's use of her arm caused a break of the Rush pin in 
that arm, particularly when appellee's evidence contradicted appellant's 
theory that an electric shock caused the breaking of the Rush pin in the 
female appellant's previously fractured and unhealed arm. ! 
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SUMMARY OF ARGUMENT 


The pre-trial order in this case involved an exchange of witnesses 
known to counsel for the parties at the time of pre-trial. The names of 
such witnesses as were known to counsel at that time were exchanged. « 
Just prior to the trial appellee's counsel learned of the names of two 
witnesses who had inspected the electrical equipment in appellee's store, 
which equipment appellants claimed gave off an electric shock injuring 
the female appellant. At the close of appellants’ case below the names 
of these witnesses were given appellee's counsel. They were retained 
in the witness room for two days to afford appellants’ counsel the oppor- 
tunity to examine them, take their depositions and also to afford appel- 
lants' counsel the opportunity to obtain additional expert testimony if he 
so desired. 


Appeliants' counsel had available to him during the trial the appel- 
lant, Mr. Downs, who was a master electrician and supervisor of elec- 
tricians for the General Services Administration. Thus full opportunity 
was afforded appellants' counsel to interview these two witnesses and 
to take their deposition and to obtain additional expert testimony if he 
desired, for both cross-exam ination or the purposes of rebuttal. 


Appellants’ counsel did not avail himself of this opportunity, did * 
not interview the witnesses and did not even put his own expert witness 
on the stand, the appellant, Mr. Downs, to rebut the testimony of these 
witnesses. In such circumstances it was not an abuse of discretion on 
the part of the trial judge to permit the witnesses, Hodges and Bloss, to 
testify in the trial below, particularly when the case was submitted to “ 
the jury on behalf of the plaintiff on the doctrine of res ipsa loquitur. 
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ARGUMENT 


L 


THE TRIAL JUDGE DID NOT ABUSE HIS DISCRETION 
IN ALLOWING THE WITNESSES, HODGES AND BLOSS, 
TO TESTIFY AT THE TRIAL. 


| 
In November, 1957, under the circumstances disclosed in our 
statement of the case, lists of witnesses known to counsel for the parties 
at that time were exchanged. It is true that just prior to the trial appel- 
lee's counsel learned the names of two witnesses who were interviewed 
by appellee's counsel during the trial for the first time. The names of 
these witnesses were furnished appellants' counsel at the end of their 


case. 


| 
At the request of appellants' counsel the testimony of these two 


witnesses was deferred for two days, forty-eight hours, or until the 
end of the appellee's case in order to afford appellants’ counsel the 
opportunity to interview the witnesses, to take their depositions, or to 
obtain additional expert advice and testimony, if he desired, for pur- 
poses of cross-examination or rebuttal. i 


It should be kept in mind that throughout the trial appellants’ 
counsel had available to him a fully qualified master electrician, a 
supervisor of electricians, familiar with the rules and regulations in 
Maryland covering the installation of electrical equipment in appellee’ s 
store, namely, the appellant, Mr. Downs. | 


When the lists of witnesses were exchanged in November of 1957 
each party reserved the right to use witnesses at the trial not known 
at the time of pre-trial. (J.A. 220) 3 


We have no quarrel with the principles announced in such cases 
as Bryant v. Phoenix Bridge Co., 177 F.2d 641, Owen v. Schwartz, 85 
U.S. App. D.C. 302, 305, 177 F.2d 641, and McNally v. Yellow Cab Co., 
16 F.R.D. 460. Those and similar cases deal with elements of surprise 
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and the clearing away of misunderstandings pertaining to the issues 
usually at pre-trial. 


Appellants’ counsel was aware of the names and addresses of 
the witnesses, Hodges and Bloss, within a few days after appellee's 
counsel learned their names and that they had inspected the electrical 
equipment in question. Two additional days were afforded by the trial 
court to appellants’ counsel to interview these witnesses or to take any 
other steps he deemed feasible. 


In such circumstances we do not see how appellants’ counsel can 
claim to be surprised, or taken advantage of by either appellee's coun- 
sel or by the trial judge. Accordingly, it is respectfully submitted that 
the trial judge did not abuse his discretion when he permitted the wit- 
nesses, Hodges and Bloss, to testify in the trial below, particularly 
where the’ trial judge.’ was submitting the case of the appellants to 
the jury under the doctrine of res ipsa loquitur. Appellants received a 
fair trial and we submit the trial judge was not guilty of an abuse of 
discretion. 


ZU. 


THE EVIDENCE JUSTIFIED THE TRIAL JUDGE IN SUB- 
MITTING TO THE JURY THE QUESTION OF WHETHER 
THE FEMALE APPELLANT USED HER ARM WHEN IT 
WAS NOT HEALED AND THUS CONTRIBUTED TO THE 
BREAKING OF THE RUSH PIN INSERTED IN THE 
HUMERUS IN AN EFFORT TO CURE A PRIOR FRAC- 
TURE SUFFERED BY THE FEMALE APPELLANT IN 
OCTOBER, 1952. 


We state we have no quarrel with the principles of law announced 
in such cases as Ericsson Line Inc. v. Hawkins, 174 Md. 223, 198 A. 
429; Lindenberg v. Needles, 203 Md. 8, 97 A.2d 901, and the other 
authorities cited in Section II of the Argument of appellants’ brief. 


We do quarrel with appellants’ contention that there was no evi- 
dence in this case justifying the trial judge submitting to the jury the 
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question of whether appellant's use of her arm caused the breaking of 
the Rush pin in her arm. We do not accept appellants’ assertion that 
before a person can be guilty of negligence, whether that negligence be 


the sole or the contributing cause of an incident, depends upon whether 
a person knows the conduct to be negligent. : 

As we have pointed out in our counterstatement of the case, there 
was a sharp conflict in the evidence of this case as to whether or not 
the female plaintiff ever received any electric shock in appellee's store. 
Appellee's evidence, as believed by the jury, established that the female 


appellant did not receive any electric shock in appellee's store. 


That evidence established, as believed by the jury, that the equip- 
ment in the store was new, properly installed, and never gave off an 
electric shock. No person using that equipment prior to December 9, 
1955 or after December, 1955 and up to the time of the trial ever re- 
ceived an electric shock from it! ! 





According to the evidence in this case the jury could find and did 
find that the fractured humerus in the left arm of the female appellant 
(sustained when she drove her automobile into a tree while asleep in 
October, 1952) was unhealed and ununited in December 1955. The evi- 
dence further disclosed that to use an arm on the belief that it is 
healed, where the humerus is fractured and the fragments are held in 
position by an intramedullary pin known as a Rush pin, could, through 
movement at the fracture site, bring stress and strain on the pin and 
could cause that pin to break because of metal fatigue. This evidence 
justified the jury in finding for appellee as the jury did. 


While the female appellant considered herself to be discharged 
and frankly admitted that she used her left arm because she had been 
given no instructions to favor it, her physician, Dr. Cobey, testified to 
the contrary and stated that When he last saw her he instructed her to 
favor the arm because union at the fracture site was not complete. 





The evidence further showed that it was this improper use by female 
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appellant of her arm which caused the Rush pin in the humerus to break. 
The evidence further showed that this breaking of the Rush pin, because 
of improper movement at the fracture site, could very well have been 
thought by the female plaintiff to be an electric shock when no electric 
shock in fact had passed through her arm. 


In these circumstances the trial judge properly submitted to the 
jury the question of whether this use by the female appellant of her arm 
caused or contributed to the breaking of the Rush pin in the arm or its 
alleged refracture. 


The fact that the female plaintiff did not know or had not been ad- 
vised that such a use of her unhealed arm might cause the pin in that 
arm to break or might cause its refracture does not bar this question 
from being submitted to a jury for determination. 


Thus, to illustrate our point, assume the operator of a motor 
vehicle had never been advised that it was negligent to drive a motor 
vehicle fifty miles per hour through a city intersection and did not know 
such conduct to, in fact, constitute negligence. In such circumstances 
assume an intersection collision occurred and the driver of a speeding 
vehicle contended that the accident was caused by the fault of the other 
driver involved. Could anyone successfully contend that the action of 
the speeding driver should not be submitted to the jury as a possible 
cause of the accident or as possible negligence contributing to cause 
the accident? We say no. Hence, we submit that the trial judge in this 
case properly submitted to the jury the question of whether plaintiff's 
use Of an unhealed arm, if the jury found that arm to be unhealed, was 
negligence and whether that negligence caused or contributed to cause 
the Rush pin to break. 


A further word should be said in closing this argument. Counsel 
for appellants contends on this aspect of the case a voluntary instruction 
was given by the trial judge. This is not accurate. In discussions with 
the trial judge, the parties' counsel discussed their theories. The trial 


te 
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judge stated he would charge the jury on the doctrine of res ipsa 
loquitur and also whether the female appellant's use of her unhealed 
arm constituted negligence. He instructed counsel not to submit 
prayers concerning such principles as negligence, proximate cause, 
due care, contributory negligence and the like, and requested special 
prayers only covering other aspects of the case. The form of the trial 
judge's instructions pertaining to the negligence of the female appellant 
was not questioned by appellants’ counsel. Hence, the only issue before 
this Court, we submit, is whether under the facts involved in this case 
the trial judge was justified in charging the jury that if they found that 
appellant's use of her unhealed arm constituted negligence they should 
consider that in determining whether that negligence caused the Rush 
pin to break or the refracture of the female appellant's injured arm or 
contributed to cause of either of these incidents. | 


We say that under the facts in this case the trial judge was fully 
justified in submitting to the jury for their determination the question 
of whether appellant's use of her unhealed arm, contrary to the instruc- 
tions of her attending physician, constituted negligence and whether that 
negligence caused or contributed to cause the Rush pin to break or 
caused or contributed to cause a refracture of appellant's previously 
fractured left arm. ! 

CONCLUSION | 

In conclusion, it is respectfully submitted that the two points 
asserted by the appellant as justification for a new trial are without 
merit, that the trial court did not abuse its discretion in the trial below; 
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that the trial court properly instructed the jury and that the judgment 
of the court below, based upon a verdict in favor of the appellee below, 
should be affirmed. 


Respectfully submitted, 


WARREN E. MAGEE 


745 Shoreham Building 
Washington 5, D. C. 


Attorney for Appellee 
Of Counsel: 


Magee & Bulow 
Washington, D. C. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 629 


ESTHER BELLE DOWNS 
and 
BERNARD RALPH DOWNS, 


Appellants, | 


Vv. 
FOOD TOWN, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 
Four times in appellee's brief, its counsel has alleged that the 
appearances of appellee's surprise witnesses were delayed "two days," 
or "forty-eight hours" to afford appellants’ counsel an opportunity to 
interview them; to take their depositions, or to obtain additional ex- 
pert advice and testimony. (P. 9, 16, 17, 18.) | 


The appellee's counsel made a similar statement under oath, to 
the trial court in an affidavit filed in support of his opposition to a 
motion for a new trial. (J.A. 221) | 
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The incorrectness of this statement was pointed out to appellee's 
counsel at the time of argument on the motion. (J.A. 229). Yet, he 


persists in it. 


The record will show that the case was never delayed forty-eight 
hours for these purposes. The record will show that from the time 
appellee's counsel was forced to divulge his intention to produce sur- 


prise witnesses, and surprise exhibits, appellants’ counsel had less 
than twenty-four hours to obtain expert assistance and prepare cross- 
examination. And during this twenty-four hour period the trial con- 


tinued, with a delay of only a few minutes, to allow appellants’ counsel 
to try to make the necessary arrangements with his office to get expert 
assistance. 


The chronology of events touching on this phase of the case is: 


Morning Session 


March 4, 1958: Appellants learn of intention of appellee's 
counsel to call surprise witnesses. (R.257, 258.) 


Appellee calls as witnesses, Hazel Saunders 
(R. 269), surprise witness Audrey Jean Parks (R. 306), and 
Isadore Beiser, Manager of the store in question (R. 326), 
who was excused to accommodate Dr. Becker. (R. 346). 


Afternoon Session 


! Appellee's witness was Dr. Samuel M. 
Becker, (R. 347). 


Morning Session 


March 5, 1958: The appellee recalled Isadore Beiser, 

(R. 438-439) who completed his testimony and was followed 
on the witness stand, by surprise witness, Albert.Harrison 
Bloss, (R. 471); surprise witness James F. Hodges, (R. 493); 
surprise witness Saul C. Snider (R. 525), and appellant 
‘ee : Downs was put back on the stand in rebuttal 

R. 537). 


At 1:00 p.m., the Court informed the Jury 
that "the evidence in case is now completed," and recessed 
for lunch (R. 548, 549). 
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Afternoon Session 
Settlement of Jury instructions and argument 

of the case to the jury. 

It can be seen from the foregoing, that no reasonable opportunity 
was afforded appellants’ counsel to prepare for the testimony of the 
surprise witnesses; that instead of forty-eight, only twenty-four hours 
elapsed between discovery and disclosure, and the surprise witnesses 
testifying. Due to lack of time and the requirement of going on with 
the trial, appellants’ counsel was unable to obtain the assistance of a 
qualified person to advise him regarding cross-examination of the sur- 
prise witnesses. Nor was he able, because of the shortness of time, 
to obtain competent and qualified testimony to refute the testimony 
given by surprise witnesses. (J.A. 217,218.) ! 


Why appellee's counsel persist in repeatedly misrepresenting 
the length of time which elapsed during this part of the case, ‘and in the 
face of the record, will be left to the Court to decide. 


Appellee, on page 4 of its brief, says the female appellant “pur- 
chased a raincoat there [at Hecht's] and other items, placed them in 
shopping bags which she left at the Hecht Company. That these many 
packages were placed in a locker in the basement of the Hecht Company. 
Later the female appellant carried these shopping bags of her ji 
from the Hecht Company to her automobile." : 


What-the female appellant actually testified was that she had 
bought more than one article, and they were not in shopping bags, but 


in the bags they had been put in. (J.A. 37). 


The appellee by distorting the testimony of female appellant on 
this matter apparently is trying to convey the idea to the Court, that 
just before female appellant received the electric shock,she was carry- 
ing shopping bags, heavily packed with her purchases. That this sub- 
jected the injured arm to unusual strain. Such conclusion cannot be sup- 
ported by the testimony of either the female appellant, or Mrs. Profitt, 
who was with her at the time. (J.A. 75). i 
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Appellee lays particular emphasis on the fact that female appel- 
lant purchased thirty-four items, while in appellee's store, just before 
her accident (Appellee's Brief, p.4). Yet, the cost of the thirty-four 
items totaled only $12.55 (J.A. 85). This was slightly under 40 cents 
per item, which is indicative of the fact that the items, while numerous, 
were small and light. Forty cents doesn't buy very much in the way of 
groceries today. 


And on page 5 of its brief, appellee says: 


"The service slip, that is the sales slip which female 
plaintiff obtained when she purchased her groceries on the 
preceding Friday, had been turned over to her lawyer, 
Mr. Donovan, and through this sales slip the stand and 
cash register were identified for the manager. This was 
Stand No. 6 where appellant contendeau she received ‘her 
electric shock'." (J.A. 43). 


There is no statement on page J. A. 43 that female appellant 
went through Stand No. 6. This statement of appellee is diametrically 
opposed to the testimony of the female appellant on this point. She 


stated she went through the No. 1 counter, right at the door. (J. A. 18; 
209). The male appellant testified the manager was informed, just 


three days after the occurrence that it had happened in the "first line.” 
(J.A. 103). | 


The store manager at first said that he was shown the register 
tape by appellants’ attorney on Monday following the accident and after 
looking at it, he! identified Aisle 6 as the one female appellant passed 
through. On cross-examination he admitted that he could have gotten 
the information regarding the sales slip, which he said he used to 
identify the aisle, later on in the day, after he had been notified of the 
electric shock when appellants’ counsel called him on the telephone and 
gave the information to him. (J.A. 167). 


The appellants submit that the interpretation of the evidence on 
this point by appellee is not supported by the testimony ofthe witnesses. 
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On the bottom of page 6 of appellee's brief, its counsel states, 
"At pre-trial the parties agreed to exchange the names and addresses 
of any then known witness." | 


The pre-trial stipulation (3), and order, provided for the "Ex- 
change of names and last known addresses of any witnesses within ten 
days."'(J.A. 7). The pre-trial order made no reference to then known 


witnesses. 
| 


The appellee further contends it was not required to give oppos- 
ing counsel the names and addresses of its surprise witnesses, because 


this information was not known by its counsel when the lists of wit- 


nesses were exchanged. | 
What appellee loses sight of, in advancing this excuse, is that 

the names and addresses of the surprise witnesses were known to the 
officers of the appellee and the store manager, within a week after the 
female appellant received the electric shock (J. A. 140, 141, 142, 172, 
185, 189). Thus to escape this dilemma, appellee's counsel filed his 
affidavit in opposition to the motion for a new trial and averred that he 
did not know about the surprise witnesses until shortly before trial 


commenced (J. A. 108, 217, 236). 





It is worthy of comment, and indeed very strange, that although 
appellee's counsel filed an affidavit alleging his lack of knowledge of 
the existence of these witnesses, neither its officers, manager, or the 
representative of the insurance carrier for appellee, filed affidavits 
denying that they knew the names and addresses of the surprise wit- 
nesses prior to the exchange of witness lists. 


The fact that appellee's counsel has stated that he did not know 
the names of the surprise witnesses, until shortly before the trial com- 
menced, parenthetically over four weeks before he was forced to di- 
vulge the information to appellants’ attorney, should not excuse appel- 
lee's failure. To condone such practice, would be an open invitation 
for an unscrupulous adversary, by purposely neglecting to obtain the 
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names of the witnesses from his client, until after the customary ex- 
change of names and addresses of witnesses had taken place, to thereby 
thwart the pre-trial proceedings, and suppress information, which 
under modern practice is freely exchanged between counsel for the 
respective parties. Appellee's counsel owed an abaalute duty to ob- 
tain the names and addresses of all witnesses from his client, before 
pre-trial, and to have divulged them to appellants. 


Appellee further states that the trial judge permitted the sur- 
prise witnesses to testify because he was aware of the fact, that male 
appellant, Bernard Ralph Downs, was a well trained and qualified 
master electrician (Appellee'’s brief, p. 9-10). 


Of course, this statement is not true. It is based on pure sur- 
mise and is contrary to the record. The court on two different occasions 
gave its reasons for permitting the surprise witnesses to testify (J.A. 
110, 112, 113, 226). The gist of it was that appellants, relying on the 
doctrine of res ipsa loquiter, which raised the presumption of the exis- 
tence of circumstances which would produce an electric shock, should 
have anticipated, in spite of appellee's failure to even hint it had ex- 
pert witnesses, that it would produce such witnesses at the trial. 


Never once did the Court intimate it was permitting the surprise 
witnesses to testify because the male appellant was an electrician and 
could rebut their testimony. The trial judge had seen and heard male 
appellant testify, and his limitations as a witness were well-known to 
the trial judge. Appellants’ counsel in his affidavit filed in support of 
the motion for a new trial pointed this fact out to the trial court. (J.A. 
216-217). The'Trial Court did not voice disagreement with these ob- 
servations. 


Appellants in their brief have dealt with the limitations of male 
appellant to communicate his knowl edge of electric circuits or electricity 
to his attorney at the trial table. It is not considered necessary to fur- 


ther burden the court with a repetition of these reasons. 
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On page 11 of its brief, appellee states: 


a "Dr. Cobey admitted with non-union at a fracture 

| site, if movement is there which bends the pin that this 

: movement could eventually break the pin (J. A. 70). Dr. 
Cobey further admitted that where there is a non-union 

y | of a fracture and where movement involves the applica- | 

~ 3 tion of weight, such a movement would eventually break | 

the pin (J. A. 70)." : 





Again, a correction is necessary. What Dr. Cobey said, was 
about a fracture where you do not get rotating movement, and he was 
not referring to fracture of the humerus. What Dr. Cobey testified 
was, "that does not happen in the humerus." (J. A. 70). ) 


Appellee's reasons for incorrectly referring to shopping bags, 
carried by female appellant and to the thirty-four articles purchased 
by her while in appellee's store just before the electric shock, (Appel- 
lee's Brief, p.4), now becomes clear. It is done to convey the idea to 
the court, no matter how erroneous, that female appellant was carrying 
heavy bundles, was doing something she should not have been doing, 
which broke the intramedullary pin. The record completely fails to lend 
support to such a conclusion. | 


Still another point needs to be cleared up. It may or may not be 
important. Appellee says that when Dr. Cobey discharged the female 
appellant on October 23, 1954, he gave her special instructions to favor 
and protect the fractured arm. (Appellee's brief, p. 19). : 


Dr. Cobey did not so testify. He was asked on cross-examination 





what he told patients who do not have a complete and solid union of a 
fractured joint. (J.A. 67). The female appellant did not have a fractured 
joint, and Dr. Cobey had discharged her as well and healed in October 
1954 (J. A. 25, 27, 89, 184). | 


One other thing disturbs appellants' counsel. That is, the repeated 
times appellee's counsel, has gone outside the record, to support a point 
he is attempting to make in appellee's brief. 
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For instance, appellee's counsel says: 


"When settlement negotiations failed and the case was 

set for trial just prior to February 4, 1957, appellee's 

counsel in preparing for actual trial learned for the first 

time the names and addresses of the witnesses, James T. 

Hodges and Albert Harrison Bloss, * * *."" (Appellee's 

Brief p. 8). 

Appellee'’s counsel would like to ‘give this Court the erroneous 
impression, that he was convinced, because of these settlement nego- 
tiations, the case would be settled and not tried, and, it was because 
of this prospect that he made no attempt to prepare his case for trial, 


until just prior to February 4, 1958. 


In the first place, there absolutely were no settlement negotiations 
prior to the commencement of trial, and secondly, the case originally 
was put on the daily trial assignment on November 25, 1957 (J.A. 224). 
if appeliee's counsel had prepared his case for trial at that time, and 
it is reasonable to assume that he did, he would have learned about 
these witnesses from his client. 


On page 21 of appellee's brief, its counsel states that the trial 
court instructed counsel not to submit prayers on such principles as 
contributory negligence, etc. 


This discussion with the Court took place in the Judge's cham- 
bers, early in the trial, when the trial judge asked counsel to get their 
prayers in early, so that he could study them. He did not inform 
counsel he would instruct on contributory negligence; how could he at 
that posture of the case? The appellants had not completed their case. 
The appellee had put in no proof. What the court said was no prayers 
were necessary on general instructions, such as preponderance of the 


evidence, burden of proof et cetera. 
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Appellants’ counsel apologizes for having to burden this Court 
with reading a long reply brief, dealing only with disputed statements 
of fact. However, he feels it is his duty to bring these matters, to the 


court's attention. 


Appellee's counsel has cited not a single case, and it is under- 
standable. He could find none to support his position. This is éspecially 
true with respect to the question of contributory negligence. Appellee's 
counsel informed the trial court on his position with respect to this 


| point as follows: (J. A. 242, 243): : 


"So the immediate test is clear, that the woman did | 
not fracture her arm in the store and this parting came | 
about through her use, contrary we say to her own doc- | 
tor's instructions. | 


“Now, isn't that contributory negligence? * * *." 


The trial court went along with this theory of appellee's on the 
doctrine of contributory negligence, in the face of the decisions of this 
Court. 


That was error. ! 
Respectfully submitted, 


» JAMES P. DONOVAN 


701 Barr Building 
910 17th Street, N. W. 
Washington 6, D. C. 


+ Attorney for Appellants. 
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PETITION OF APPELLANTS FOR REHEARING EN BANC 


The appellants respectfully petition the court to grant a rehearing 
en banc, as the decision in this case has the effect of overruling 
O'Dwyer v. Northern Market Co., 30 App. D.C. 244, and a long line of 
Maryland cases of similar legal persuasion, Goldman v. Johnson Motor 
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146 A. 2d 851; Baltimore Transit Co. v. State, 184 Md. 250, 40 A. 2d 678. 
Appellants submit that the opinion is predicated on a legal proposition 
not suggested nor argued to the court in the appeal, and completely 
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misapplies the rule of law enunciated by the Supreme Court in Sweeney 
v. Erving, 228 U. S. 233, 33 S. Ct. 416, 57 L. ed. 815. 


THIS CASE SHOULD NOT HAVE BEEN DECIDED ON 
THE BASIS OF BROWN v. CAPITAL TRANSIT CO., 
75 U.S. APP. D.C. 337, 127 F. 2d 329, CERT. 
DENIED 317 U. S. 632. 

The per curiam opinion in this case was seven lines long. It 
leaves appellants’ counsel with the distinct impression that the panel, 
who heard the argument on the appeal, concluded that in order to dispose 
of the matter it was not necessary to directly rule on the errors as- 
signed by appellants. The only thing appellants can be certain that the 


court decided, is that it found no error affecting substantial rights. 


The first of the assigned errors in this appeal was that the trial 
court abused its discretion, to the prejudice of appellants, in allowing 
undisclosed witnesses, not named before trial as the pre-trial order 
required, to testify and introduce exhibits not presented at the pre-trial 


conference. 


The second was that the trial court erred in instructing the jury 
on the doctrine of contributory negligence, because the testimony ad- 
duced at the trial, failed to show even a scintilla of negligence on the 
part of female plaintiff. 


The District Court since this case was pre-tried, has recognized 
the injustice and unfairness of permitting surprise witnesses to testify 
and undisclosed evidence to be introduced at the trial, and has ordered 
that the parties give the names and addresses of all witnesses in their 
pre-trial statements. Failure to make a full disclosure of evidence 
during the pre-trial conference results in the exclusion of that evidence 
at trial. 


Had this rule been in operation before the appellants' case was 
tried it would have excluded the exhibits introduced by the two "expert 
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surprise witnesses", as well as the evidence introduced by the defen- 
dant, putting in dispute where the accident to female appellant occurred. 
The appellants’ evidence showed it had occurred in checkout aisle #1. 
The appellee during its part of the case, contested for the first time, 
that the accident had occurred in checkout aisle #1. (J.A. 16, 18, 39, 
103). It contended that it had occurred in checkout aisle #6. (J «A. 115, 
125, 133, 166, 171, 184). The records regarding tests by the experts 
for electrical shorts, were produced only for checkout aisle #6. 


THERE ARE QUESTIONS INVOLVED OF SUBSTANTIAL RIGHTS, 


If the trial court had abused its discretion in allowing undisclosed 
witnesses who were known to appellee for nearly two years before the 
pre-trial conference, to testify, and the appellants were thereby prej- 
udiced, that would have been error affecting substantial rights. 


If the jury was erroneously instructed on the doctrine of con- 
tributory negligence, that would have been error affecting substantial 


rights. ! 


This leaves as the sole basis for the court's opinion the law 
enunciated in the Brown case. The only part of the decision in that case 
which counsel feels can be considered as having any application to the 


present appeal, is set out in the following language of the court: 
| 
"[ 3-5] Where the res ipsa loquitur doctrine is ) 
applicable, it means no more than that the party; 
claiming damages has produced proof of afact, 
or a series of related facts, which warrant the 
inference of negligence, not that they compel 
such an inference. The rule is so stated by the 
Supreme Court in Sweeney v. Erving, 228 U. S. 
233, 33 S. Ct. 416, 57 L. ed. 815. Where, as 
here, it is a matter of surmise that the damage 
was due to a cause for which the defendant is 
liable, the doctrine is inapplicable. If causes 
other than the negligence of the defendant might | 
have produced the accident, the plaintiff is bound | 


| 
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to exclude the operation of such causes by a fair 
preponderance of the evidence. Here the sum and 
substance of appellant's evidence is that an injury 
occurred." 


The case of Slaughter v. D. C. Transit System, Inc., decided by 
this court on November 13, 1958, No. 14,456, more clearly states the 


above rule of law. 


In the Brown case the plaintiff was injured when she fell while 
alighting from a street car. The plaintiff adduced no evidence in putting 
on her case showing that a defective condition of the step of the street 
car caused her to fall. She could not state what caused her to fall. She 
only knew that she fell. She relied on the doctrine of res ipsa loquitur. 
A defendant's verdict was directed at the conclusion of plaintiff's case. 


The distinction between the Brown case and the instant one, is 
that the female appellant here knew what caused the injury. Female 
appellant testified in unequivocal language that she received an electric 
shock at the checking counter in appellee's store, when the checker 
threw the switch that moved the conveyor belt. She received the elec- 
tric shock through her left hand which was resting on the handle of a 
metal cart. (J.A. 18, 51). Thus, the female appellant knew what caused 
the injury: the electric shock. What she did not know, and could not 
ascertain, was what caused the appellee's equipment to give her an 
electric shock. 


In this jurisdiction it is established that the principle of res ipsa 
loquitur is simply that when the cause of an accident is (1) known, (2) 
in the defendant's control, and (3) unlikely to do harm unless the person 
in control is negligent, the defendant's negligence may be inferred with- 


out additional evidence. Washington Loan & Trust Co. v. Hickey, 78 
U. S. App. D. C. 59, 61, 137 F. 2d 677, 679. 


The court in this case, by citing the Brown case as the authority 
for its decision, injected into the appeal a new element, which was not 
advanced by any of the parties, before or during argument on the appeal. 


5) 


The proposition that the female appellant was bound to have ex- 
cluded, the operation of causes other than the electric shock she re- 
ceived in appellee's store as the cause of her injury, was fully met by 
the evidence adduced at the trial. : 


Female appellant testified that she received an electric shock 
when the conveyor belt moved. (J.A. 59). Her companion at the time 
testified that female appellant cried out that she had received an elec- 
tric shock, and clutched her left arm. (J.A. 76) Dr. Jarboe, who 
examined and x-rayed the female appellant's arm the morning after she 
received the electric shock, (his direct testimony was not included in 
the record on appeal) testified on cross-examination in response toa 
question, as follows: (R. 217) | 

Q. The reseparation was a result of the injury that 

occurred at the first accident. Wasn't it a re- 
een” of a fracture that occurred in October | 


A. It was a reopening of a healed fracture, yes. ! 


Dr. Cobey, female appellant's orthopedic surgeon, testified that a 
metal pin placed in the humerus does not break, because if there is any 
motion it is a rotating one. (J.A. 70). He also testified that when he 
operated on female appellant to remove the broken metal pin, he visually 
examined the fracture site, and as far as he could determine there had 
been union present across the greater portion of the fracture site. 

(J.A. 60). | 


Dr. Jarboe testified that if the Rush pin in female appellant's left 
arm had fatigued because the humerus was not united, she would have 
noticed long before it broke. (J.A. 98). It is common knowledge that a 
stiff piece of metal, for example a ten penny nail, when worked back and 
forth, will witimately fracture. But, as it fatigues the movement back 
and forth, or the arc of movement becomes longer and longer, so that 
finally before it breaks it swings back and forth from one extreme to 
the other very easily. Yet, female appellant's uncontradicted testimony 


| 
| 
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was that she had no trouble with the arm, "such as the upper part of 
the arm moving" between the time she was discharged by Dr. Cobey 
{October 1954), and December 9, i955, when she had the arm broken 
again by the electric shock. (J.A. 27). 


On the basis of this testimony alone, female appellant carried the 
burden of proving that her injury of December 9, 1955, was attributable 
to the electric shock, which she received in appellee's store. This 
testimony eliminated, as far as the appellants’ case was concerned, the 
possibility that the injury was caused by something other than defendant's 
negligence. Consequently, the Brown case is inapplicable and does not 
touch on the errors assigned in the appeal. Female appellant's evidence 
raised the presumption that her injury resulted from an electric shock 


in appellee's store. 


The question of the weight to be given the testimony on the appel- 
lee's theory, that the pin was not caused to break by an electric shock, 
but only because it had fatigued, was for the jury to decide, under in- 
structions of law which were applicable to the evidence in the case. 


When all the evidence is in, the question for the jury is whether the 


plaintiff met his obligation to prove negligence by a preponderance of 
the evidence. Potts v. Armour, 183 Md. 483. 


The issues in this case were confused by the trial court's charge 
on contributory negligence. There was no evidence showing that female 
appellant had been negligent while in defendant's store. 


It appears the decision in this case not only creates the proposi- 
tion that in a res ipsa loquitur case, any evidence at all by the defendant, 
of a source of injury other than that which plaintiff has alleged, is 
sufficient to justify a defendant's verdict. And it would seem that this 
is also true, even when such defense is based on pure speculation, and 
has been affirmatively met by plaintiff. The decision herein further- 
more disregards the decisions of the Court of Appeals for Maryland 





7 : 
cases dealing with contributory negligence, which this court was re- 
quired to apply, since the accident to female appellant occurred in Mary- 
land. Boland v. Love, 95 U.S. App. D.C. 337, 222 F. 2d 27. 


Counsel submits that unless the decision in this case is clarified 
or reversed, it may, in res ipsa loquitur cases, result in confusion and 
cause injustices at the trial court level. : 


| 
Appellants respectfully submit that substantial justice will not be 
done until there has been a verdict in their case which has not been 
influenced by or rendered on inapplicable instructions of law. 
| 


For the reasons herein stated, appellants pray that this petition 


be granted. 


Respectfully submitted, 
JAMES P. DONOVAN | 


701 Barr Building — 
910 17th Street, N. W. 
Washington 6, D. C.. 


May 1, 1959 Attorney for Appellants. 


CERTIFICATE OF GOOD FAITH 





I hereby certify that this petition is filed in good faith’and not for 


the purpose of delay. 


1 
| 
| 


James P., Donovan 





8 
CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing petition for a 


rehearing en banc in the above captioned appeal was mailed postage 
prepaid this 1st day of May, 1959, to Warren E. Magee, 745 Shoreham 
Building, Washington 5, D. C., attorney for appellee. 


James P. Donovan 
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JOINT APPENDIX 


612 [ Filed January 19, 1956] 
IN THE DISTRICT COURT OF THE UNITED STATES 


. FOR THE DISTRICT OF COLUMBIA : 

| 

ESTHER BELLE DOWNS ) i 

v Marshall Hall : | 

: Maryland ) | 

and ) | 

5 BERNARD RALPH DOWNS ) | 

Marshall Hall : | 

_ Maryland ) | 

: Plaintiffs ! 
vs. CIVIL ACTION NO. 228 - '56 

; FOOD TOWN, INC. ) 2 

1400 South Capitol Street ) : 

Washington, D. C. | 

Defendant ) 

: COMPLAINT | 


(For personal injuries to business invitee. ) 
First Count 7 

1. The claims for relief herein are each in excess of Three 
Thousand ($3,000.00) Dollars and are within the jurisdiction ‘of this 
Court. : 
he 2. The plaintiff, ESTHER BELLE DOWNS, sues the Astentaut, 
FOOD TOWN, INC., for that on or about December 9th, 1955, while 
she was a customer in a Food Town Super Market, Store No. 24, which 


was operated by the defendant in the Eastover Shopping Center at South 

s Capitol Street and the District of Columbia Line, in the State of Maryland, 
and while at the checking counter in said premises, due to the negligence 
of the defendant she received an electric shock through her left arm. 





2 « 


3. By reason of said negligence of the defendant, a steel pin in 
the humerus of the left arm of the plaintiff was caused to break, which 
previously had been placed therein to repair a fracture, and thereby 


613 causing the left arm of the plaintiff to break at or near the site of , 
the old injury. ' 

4. That by reason of said injury the plaintiff required hospital, 4 

medical and surgical treatment and nursing care and it was necessary we 
that a bone graft be performed at the site of the fracture, which bone was i 
taken from the right hip of plaintiff; and plaintiff had to undergo an opera- 
tion for the removal of the broken steel pin from her left arm and the 2 
insertion of a new one therein; that because of said injury the plaintiff . 


has suffered great physical pain and mental anguish, and will continue 
to suffer great physical pain and mental anguish with permanent im- 
pairment of the use of her left arm andher nervous system, and she 
has and will permanently be unable to carry on her usual duties as a 
housewife or to follow her occasional occupation as a waitress and 
cashier. 

5. WHEREFORE, the plaintiff, ESTHER BELLE DOWNS, brings <a 
this action and demands judgment against the defendant in the amount of 
One Hundred Seventy-Five Thousand ($175,000) Dollars, besides costs. 


Second Count r 
1. The plaintiff, BERNARD RALPH DOWNS, who is the husband a 
of the plaintiff, ESTHER BELLE DOWNS, sues the defendant, FOOD 
TOWN, INC., for that as a result of its negligence as aforesaid, he has 
incurred and will continue to incur expenses for hospital care, surgical 
and medical attention, X-rays, medicines and nursing for the treatment 
of his wife’s injuries, and in an endeavor to alleviate her suffering and 


anxiety, and to obtain her maximum recovery from the injury, and he » 
has and will in the future suffer the loss of his wife's services and * 
consortium. 





oe 


3 | 


614 2. WHEREFORE, he brings this suit and demands judgment 
against the defendant in the amount of Twenty-Five Thousand 
($25,000.00) Dollars, besides costs. 


/s/ James P. —— 
701 Barr Building 
Washington 6, D. C. 


Attorney for Plaintiffs. 

DEMAND FOR JURY TRIAL : 

The plaintiffs demand a jury trial on all issues herein. 
/s/ J.P. Donovan | 

Attorney for Plaintiffs 

| 


| 





615 [ Filed January 28, 1956] 


ANSWER OF THE DEFENDANT 
(Presenting Defenses under Rule 12(b)) : 
For Answer to the Complaint, the defendant, Food si Inc., 


respectfully alleges as follows: 
First Defense 
The Complaint fails to state a claim upon which relief can be 
granted . 


Second Defense | 
Further answering the first Count of the Complaint, defendant 
1. Admits the allegations contained in paragraph 1 thereof. 
2. Admits that it is the operator of store No. 24 in the Eastover 
Shopping Center near South Capitol Street and the District Line, but 
denies all of the remaining allegations contained in paragraph 2 thereof. 
3. Denies the allegations contained in paragraph 3 thereof. 
4. Denies the allegations contained in paragraph 4 thereof ‘ 
616 Further answering the Second Count of the Complaint, the defend- 
ant | 
1. Denies the allegations contained in paragraph 1 thereof. 
Third Defense 


Defendant denies that it was guilty of any saclizenna a as alleged in 
the First and Second Counts of the Complaint or that the plaintiff, 





) 


Esther Belle Downs, received any electric shock while in defendant's * 
store and alleges that if said plaintiff injured her arm, said injury was 
caused by the sole negligence of the said plaintiff. 
Fourth Defense 

Defendant denies that it was guilty of any negligence as alleged in 
the First and Second Counts of the Complaint or that the plaintiff, 
Esther Belle Downs, received any electric shock while in defendant's 
store and alleges that the negligence of the plaintiff contributed to cause . 
the accident of which she complains. 

WHEREFORE, having fully answered the Complaint, defendant 
prays that it be dismissed and that the defendant have and recover of 
the plaintiffs its costs. 


/s/ Warren E. Magee 
Of Counsel I Attorney for Defendant 
! Warren E. Magee 
Magee & Bulow 745 Shoreham Bldg. rs 
745 Shoreham Building Washington 5, D. C. 
Washington 5, D.C. 


617 [ Certificate of Service] 


618 { Filed January 31, 1956] 
INTERROGATORIES 
* * Bd 
619 13. Give the names and home addresses of the em- a 
ployees of the store who worked at this checking 
counter on December 9th, 1955, between opening 


hour of the store and three o'clock p.m. 
* 5 * 


21. State the names and addresses of all witnesses 
known to defendant or its counsel who claim they " 
saw or know anything about the injury to the % 


female plaintiff, Esther Belle Downs. 
*x * He 





621 


622 


623 


625 


[ Filed April 19, 1956] 


ANSWER OF THE DEFENDANT, FOOD TOWN, INC., TO THE 
INTERROGATORIES OF THE PLAINTIFFS UNDER 
RULE 33 (F.R.C.P.) | 


* * * ; 


13. Mrs. Hazel Saunders, 4134 6th Street, S. E., Washington, DD: C. 
ae * * 
21. Mrs. Hazel Saunders, 4134 6th Street, S. E., Washington, 
D. C. Mr. Isidore Beiser, 4879 Indian Head Road, Oxen Hill, Maryland. 
* * * 
[ Filed October 14, 1957] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: | 
This is an action for personal injuries sustained by the pltf. 


which she alleges occurred in grocery store operated by the deft. In 
connection with which the pltf. relies upon the doctrine of res ipsa 
loquitur . ! 

The deft. denies that any accident occurred in his place of busi- 
ness but says that if it did so occur it is due to pltf's negligence and 
this is the basis of the defts. plea of contributory negligence. 

The parties pretrial statements which are approved by the Court 
and is attached to this Order state in more detail the respective conten- 
tions of the parties with respect to the injuries alleged to have been 
sustained. | 

STIPULATIONS: Pltf's requested stipulations 1, 2, 3, 4, 6, & 7 as 
modified are agreed to. Photographs, Hospital bills, withholding tax 
statements, register receipt all bearing the initial of the Pretrial Judge 
will be received in evidence without formal proof subject to objections 
as to relevancy and materiality. Also, bills for drugs and medication. 
The deft may have a medical examination of the pltf. within 2 weeks and 
copy of medical report will be furnished counsel for pltf. In view of 


, 


626 


absence from country of material witness the Assignment Commissioner 
will give 30 days notice of trial date. 


/s/ J.P. Donovan 
ATTY. FOR PLTF. 


/s/ Warren E. Magee 
ATTY. FOR DEFT. 


/s/ Joseph C. McGarraghy 
PRETRIAL JUDGE 


[ Filed October 14, 1957] 
PLAINTIFF'S PRE-TRIAL STATEMENT 

Female plaintiff was injured while a customer in a self-service 
grocery store operated by defendant in the Eastover Shopping Center 
at the District Line and Indian Head Highway, Maryland, when a metal 
cart furnished by the defendant, from which plaintiff was removing her 
purchases, and placing them on the conveyor belt of the checker's counter, 
came into contact with the counter and she received an electric shock 
through her left arm, fracturing the humerus and a metal pin which had 
been placed in the bone to repair a previous fracture. 

The female plaintiff received the following injuries: 

Temporary: Pain, shock and suffering, and impairment of her 


nervous system. 

Permanent: A widening and deepening of pre-existing scars on 
upper left arm and shoulder, and both hips, directly resulting from 
operations to repair fracture of the humerus. 

Indeterminable at present: Degree of disability and impairment 
in use of arm; whether arm has solidly healed and will stay healed; 
and whether additional operations will be necessary. 


a 
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627 Stipulations requested by plaintiffs: ! 


(1) That pertinent hospital records and X-rays be admitted with- 
out formal proof, subject to relevancy, materiality and competency. 

(2) That Food Town Store and checking counter in question were 
under exclusive control of defendant at time of accident. i 

(3) Exchange of names and last known addresses of any known 
witnesses within 10 days. 

(4) Disclosure to plaintiffs of any pictures or drawings defendant 
intends to offer in evidence, with dates and names of photographers or 
persons preparing same. | 

(5) Fhat floor of store-was-on-grade concrete slab with asphalt 
tile covering. 

(6) That complaint be amended to permit female plaintif to 
recover hospital, medical, X-rays, medicine and maid expenses for 
which she is liable or has paid. | 

(7) Weather report, if pertinent. i 

The female plaintiff has to date sustained the following special 
damages: 


For medical and surgical treatment $1,875.00 
For hospitalization ' 50.00 
For drugs and medication '210.08 
For X-rays | 44.50 





For maid's services ‘(605.00 
Loss of earnings: 1956 $1,135.00 } 
1957 462.00 

597.00 

Parking fees | 3.10 
Total:- : 

The male plaintiff claims damages for loss of consortium and 
wife's services from date of accident to about July 8, 1957. 

He suffered the following special damages: ! 


For wife's hospitalization $1,275.45 


For medicines 114.43 
$15389.88 


Respectfully submitted, 


/s/ J.P. Donovan 
October 9, 1957 Attorney for Plaintiffs 


| 


| 
| 
| 
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[ Filed October 14, 1957] 

DEFENDANT'S PRETRIAL STATEMENT 

The plaintiff, Esther Belle Downs, claims that while she was at 
a checking counter in the Eastover Shopping Center owned by the 
defendant, Food Town, Inc., she received an electric shock through her 
left arm and by reason thereof a steel pin in the humerus was caused 
to break and she claims personal injuries and damages as a result 
thereof. 

Plaintiff husband, Bernard Ralph Downs, joins in the action to 
recover the expenses, loss of his wife's services and consortium. 

DEFENSES 

The defendant contends that the Complaint fails to state a claim 
and denies all allegations of negligence contained in the Complaint and 
asserts as a further defense contributory negligence and the sole 
negligence of the plaintiff were the causes of the female plaintiff's 
injuries. 

It is the contention of the defendant that the plaintiff did not sus- 
tain any injury in the defendant's store and that no short circuit of any 
kind caused the female plaintiff to receive any electric shock. Defend- 

ant further contends that if the plaintiff suffered the break 
described in paragraph 3 of the Complaint, that this was not caused by 
any negligence on the part of the defendant and did not, in fact, occur 
on the defendant's premises. 

STIPULATIONS REQUESTED 

The defendant requests that the four photographs which will be 
presented to the Pretrial Judge be admitted in evidence without formal 
proof, subject to the usual objections of relevancy. 

The defendant requests that it be furnished with the latest 
medical reports concerning the female plaintiff and with an itemized 
statement of the plaintiffs’ claims for special damages. 





¢ 
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In addition, defendant requests that the plaintiffs specify the 


9-13 


specific acts of negligence upon which they rely in this action. 


Of Counsel: 

Magee & Bulow 

745 Shoreham Bldg. 
Washington 5, D. C. 


[ Certificate of Service] 


Respectfully submitted, 


/s/ Warren E. Magee 


Attorney for Defendant 
xx ke ke x 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed July 25, 1958] 


Washington, D. C. 
February 24, 1958 


The above-entitled cause came on for hearing before the HONOR- 
ABLE CHARLES F. McLAUGHLIN, United States District Judge, at 
1:45 p.m. 

* * bd 
ESTHER BELLE DOWNS 
was called as a witness in her own behalf and, having been first duly 
sworn, was examined and testified as follows: 
* * * 
DIRECT EXAMINATION 
BY MR. DONOVAN: 

Q. You are Esther Belle Downs? A. Yes, sir. 

Q. You are one of the Plaintiffs in the suit against Food Town? 
A. Yes, sir. 

Q. Mrs. Downs, where do you reside? A. Marshall Hall. 

And how long have you lived at Marshall Hall? A. Since 142. 
1942? A. (Witness nods assent.) 

Mrs. Downs, how old are you? A. Forty-five. 

When were you born? A. 1912, August 25. 

Are you married to Ralph Downs, the other Plaintiff in this 
case? A. Iam married to him. We are separated right now, but Iam 
married to him. 

Q. How long have you been married to Mr. Downs? A. Since 
1950. 

Q. Mrs. Downs, you have brought a suit against Food Town; have 


220200 


you not? A. Yes, sir. 
Q. Asa result of an accident that you had? A. Yes, sir. 
Q. When did the accident occur? A. 1955, December 9. 
Q. And where was it that the accident occurred? A. At the Food 


Town grocery store at Eastover Shopping Center. 











\ 
i 
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15 
Q. About what time of the day was it that the accident occurred? 


A. Right around three o'clock, between two and three o'clock. 

@. Now, on December 9, 1955, Mrs. Downs, where, if any place, 
had you been prior to going to the Food Town store in Eastover Shop- 
ping Center? A. I had left home that morning, and picked up a friend 
of mine in Accokeek, and we had gone to town to do some Christmas 
shopping. We had been in Hecht's store most of the day, in and out of 
it; and from there out to the parking lot to put things in the car. 

Q. What time of the morning was it when you first left home ? 

A. It was around between seven-thirty and eight o'clock. 

Q@. I see. And what form of transportation did you employ? 

A. I drove my own car. 

@. May I ask who you took with you? A. Mrs. Lola T. Proffitt 
of Accokeek. : 

@. And how far away from your home is Accokeek, sdcriiantiatetalc® 
A. Approximately three, four miles, maybe five. I mean, i just don't 
know exactly. | 

Q. Did you drive a car there that morning? A. I did. 

@. Let me ask you, what was the condition of the weather on this 
morning? A. It was raining when I first got up and continued to rain 
all day. | 
@. Did you have rubbers on? A. I did not. i 

Q. Did you put rubbers on at any time during the day prior to the 
accident? A. I did not. I didn't have any. | 

Q. Now, when you got down town that day, where did’ you park 
your automobile? A. We parked right across from Hecht's; ; it is up- 

stairs in the parking lot from Hecht's; but you have to cross an 
alley to get over to Hecht's store. 

Q. You have to go out on the street to do that? A. You have to 
go out from underneath the shelter to get across to Hecht's . 

©. How long did you remain in Hecht's? A. Well, we didn't stop 
anywhere after we left Hecht's, after we got our car. Of course, it was 
quite a bit of traffic. We did not stop anywhere until we got to the 
Eastover Shopping Center. 


| 





10 


16 
@. When you came out of Hecht's, was it necessary for you to 


walk outside again? A. Definitely. 

@. And when you got to the Eastover Shopring Center, with 
respect to the Food Town store, where did you park? A. We parked 
across from the store, directly across from the stores where the 
parking lot is. 

Q. Can you tell the Jury and the Court something about the Food 
Town store with respect to size? Is it a big shopping center, small 
shopping center, medium-sized shopping center? A. The Food Town 
store or shopping center? 

Q. The shopping center, I asked you about. A. The shopping 
center is a good-sized shopping center. 

Q. Where do the cars park with respect to the various stores? 

A. In front of all the stores, they have a huge parking lot. 

@. Are they under cover? A. No, sir. 

Q. When you got there this day, about what time was it that you 
arrived there? A. Well, I would say somewhere around about two- 
twenty, two-thirty, something like that. 

@. How did you get from your car to the Food Town store? A. I 
walked. 

Q. Did you go to any other store in the shopping center that day? 
A. I did not. 

Q. Did your friend go with you into the store? A. Yes, sir. 

Q. You tell the Jury, will you, what you did when you got inside 
the store? A. Well, Mrs. Proffitt and I went in; and I was the one that 
was going to do the shopping, to pick up my groceries, because ever 
since the store had opened up there, I had been shopping up at the center. 
I had even started me a stamp book that Food Town was giving the 
stamps; and so I said, stop in there, and I will get my few groceries that 

I had to pick up for the week. We stopped in the store. We went 
around and picked up the groceries that I needed. We rolled the thing up 


to the counter, the cart up to the counter. It was a metal cart; has a 
metal handle. 
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Q. Just a moment, Mrs. Downs. May I interrupt you, please ? 
A. Yes, sir. | 

Q. This cart, would you describe what the cart looked like, 
please, to the Jury? A. It is an all-metal grocery cart, has rubber 
wheels on it, but the handle has no protection at all. It is strictly metal. 
The whole basket is metal all the way around it. There isn't any part of 
it about it that isn't metal except the rubber tires on the wheels. 

Q. How long were you in the store making your selections before 
you went to the checking counter? A. Well, I would say --i don't know 
exactly. It would be somewhere around about thirty-five, forty, forty- 
five minutes. | 

Q. Did you have a grocery list with you when you went in there? 
A. Yes. I never go to the store without a grocery list. | 

Q. I hand you a paper and ask you what it is? A. All right, I 

have bread down here -- : 

Q@. I asked you what itis? A. This is my grocery bill. 

Q. Grocery list? A. (Witness nods assent.) Of the things that 
I had wrote. 

MR. DONOVAN: May this be marked for identification, please, 
Plaintiff's 1? ! 

THE COURT: It may. | 


| 
(Whereupon the said document was 
marked Plaintiff's Exhibit No. 1, for 
identification.) 


BY MR. DONOVAN: i 
Q. Now, Mrs. Downs, this store of Food Town, is it a large or 
small store? A. I wouldn't say it is a huge store, but it is a good-sized 
store. ! 
Q. Do you know how many check-out counters it a A. I do not, 
truthfully. | 
Q. You approached one of them on this day; did you not ? A. I did. 


Q@. Do you remember which one it was? A. I do. 
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18 
Q. Which one was it? A. It was the No. 1 counter; I mean, right 


as you come into the door. 5 

Q. Now, tell the Jury what occurred when you got to the check-out 
counter? A. Well, when I got to the check-out counter, Mrs. Proffitt 
was standing directly in back of me, more on the left side at the back of 
me. There were several other people checking out. There was people 
checking out ahead of me; and there was people behind us. 

The counter comes over at the edge, rounded like this (indicating), + 
and that rounded part is all metal. Every bit of the counter is metal » 
except just the conveyor belt. 

I had ahold of the basket with this hand, and I was reaching over, 
picking up the groceries, putting them up on the belt with this hand. 

When I had picked up the majority of them -- I didn't have but a very 
few more items until I received the most terrific electric shock in my 


arm that I have ever got. » 
@. Which arm was it? A. The left arm, the one that was on the + 
basket. 


Q. Now, at that time, where was your left hand? A. I had the 
left hand right about the basket handle. I was holding the basket, held it 
in place right up to the counter, where it would not roll. 

Q. With respect to the counter, where was your basket? A. My 

basket was completely against the counter, the end of the counter, 
just as close as I could possibly get it. 

@. Were there any other people in line with you? A. There was 
people behind me and there was people in front of me checking out. I 
could not tell you who they were, for the simple reason that it stunned 
me so when it spun me completely around, it knocked me completely “ 
loose from my basket. It just knocked my arm off and spun my body 
completely around. When it did, it just dazed me until I couldn't tell you 
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who was behind me and who was checking out in front of me, other than 


I know there was people. 
@. Do you know what you next did after you received the shock? 
A. It turned me facing Mrs. Proffitt; and I let out a yell; and I said: 
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Oh, I just received an electric shock; and I grabbed at my arm, because 


it was hanging limp by my side and I couldn't even move it, The only 
way I could move it was to pick this -- this strap pocketbook I had on 
my shoulder was slipping off; Mrs. Proffitt reached up and caught ahold 
of my pocketbook and took it all the way off. The only way. she could get 
it off was to slide it down to the bottom of the arm, — I could not 





even raise it. 

It really excited me, for the simple reason for two — I had 
fought to try to save that arm, and gone through averythity with it, 

suffering on top of suffering with it. 

Q. Just a minute. After Mrs. Proffitt took the pocketbook off of 
your shoulder, what did you next do? A. I tried to get out of the store, 
because I told her I felt sick. I mean, it made me sick inside. And then, 
I mean, I had raised the arm up like this, because it was just swinging 
against everything. I had no use at all of it. 

I got up through as quick as I could get out to where I could get 
out to the air. She took my pocketbook and checked out the rest of my 





things, and got out to me as soon as she could outside. 
Q. Now, Mrs. Downs, while you were at the checking counter, can 

you describe who was behind the counter? A. Well, there was a dark- 

headed girl checking us. 
Q. Was there anyone else working behind or near the counter at 


| 


the time that the accident occurred? A. There was someone fixing our 
groceries -- fixing groceries down at the bottom of the counter. I 
couldn't tell you who it was at the other end of the counter, 

Q. Was itamanorawoman? A. Itwasaman. | 

Q. How were the groceries placed in your car? A. Some young 
fellow placed them in at the curb. : 

Q. A young fellow. Are you able to identify the young fellow ? 

A. I think that I could. I mean, providing that he was dressed 
similarly to what he was that day. I mean, they might fix him to where 
I couldn't identify him. 

Q. Where did the young fellow come from? A. I ai not know. 
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He worked for the store. I had had this same fellow to take my grocer- 
ies out to the car several times. 

Q. You recognized him? A. I definitely did. 

Q. Now, when you completed your purchases that day, did you get 
a sales slip? A. I did. 

Q. Acash register slip? A. Idid. They always give us one. 

Q. I hand you a slip and ask you if that is the slip you received 
for your purchases that day? A. That is right. 

@. And what is the amount of the purchases you made? A. $12.55. 

MR. DONOVAN: May this be marked Plaintiff's No. 2, for identi- 
fication ? 

THE COURT: It may be so marked. 


(Whereupon the said document was 
marked Plaintiff's Exhibit No. 2, for 
identification.) 


* * * 
THE COURT: Plaintiff's Exhibits 1 and 2, respectively, are 


received in evidence. 


(Whereupon Plaintiff's Exhibits Nos. 1 
and 2 were received in evidence.) 


MR. DONOVAN: Ladies and gentlemen, this is just a slip of 
paper with items on there, various items purchased that day. This is 
the cash register slip showing the date and the store number, and so 
forth. 

(Whereupon the said exhibits were passed among the Jurors.) 

BY MR. DONOVAN: 

Q. Now, Mrs. Downs, where did you go from the Food Town store 

that day? A. We went directly from Food Town store to Mrs. Proffitt's 


home in Accokeek. 

@. Who drove the car? A. Mrs. Proffitt. 

Q. Who had been driving the car prior to that? A. I had. 

Q. Up to that time, had you had any trouble at all with your arm ? 
A. None whatsoever. 

Q. Had you felt any pain or anything? A. Not any at all. 


v 


Vv 


18 


19 


21 

Q. When you got to Mrs. Proffitt's home, what did you do ? 
A. Mrs. Proffitt wanted to take me directly to the hospital or toa 
doctor or to take me home; but she had two little children that was due 
home from school most any minute. 
Q. That is all right. You went to her home? A. That is right. 
Q. And from her home, where did you go? A. I went directly 
home. | 

Q. How did you get there? A. I drove home in my own car, 
because you had no gears to shift; I didn't have any place where I had 
to shift gears or anything. The car shifted its own. It was a "55 
Chevie. So I didn't have any trouble until I got to my house. 

Q. What was the condition of your arm during this ride? A. I 





had to put it up like this in my coat to even hold it up, because if I 
turned loose of my coat with it, it fell right to my side. 

Q. Did there come a time that day when you called the doctor ? 
A. I called him immediately as soon as I got home. : 

Q. Who did you call? A. Icalled Dr. Parran Jarboe of LaF lata. 

Q. Is he connected with the Jarboe Clinic at LaPlata, Maryland ? 
A. Yes, sir. ! 

Q@. As a result of your calling him, subsequently, were you 
examined? A. Dr. Jarboe told me that -- | 

MR. MAGEE: Just a minute, Your Honor. I object to her giving 
any statements. The doctor will testify. i 

THE COURT: The objection seems to be valid. , 

BY MR. DONOVAN: : 

Q. What did you do then after you talked to Dr. Jartoe? A. Dr. 
Jarboe wanted to know if I was in any pain, and I told him that it did not 
hurt, that the only pain that I had was when I got the electric shock, that 
was just like a lick that was in it, was the only real pain I had had in 
the arm. ! 

He wanted to know if I would wait and come in the morning, for 
the simple reason there was no one at that time there at his office to 

take an X-ray; and if I needed anything, I could come over there, 
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but he couldn't tell anything by looking at the arm without an X-ray. 


Q. Did you go to see Dr. Jarboe then? A. The first thing the 
next morning. 

Q. Was that December 10? A. That is right. 

Q. And do you know what Dr. Jarboe did then for you? A. Well, 
he took the X-ray. 

Q. I see. Did he treat you that day? A. No, sir. 

Q. What did he do to your arm, if anything? A. He did nothing 
to the arm other than take the X-ray to wait until he knew what the 
X-ray showed. Then he immediately called Dr. Cobey. 

Q. Was your arm in a sling or anything? A. Ina sling. 

Q. When did you see Dr. Cobey? A. That was on a Saturday I 
went to Dr. Jarboe. It was Monday morning when I went to Dr. Cobey's 
office. In the meantime, I could not move, I mean, the arm, one bit in 
the world. I had it in a sling just as close to my body as they could get 
it. 

Q. Now, Mrs. Downs, returning to the day of the accident, while 
you were in Food Town, did you talk to anybody connected with the 

establishment? A. I did not. When it happened, I was too excited. 
It knocked me to where -- 

MR. MAGEE: May it please the Court, the witness has answered 
the question and then volunteered statements. 

THE COURT: Yes. Just limit your answer to the question that is 
asked of you. 

MR. DONOVAN: I didn't hear the answer. Would you read it? 

(Whereupon the answer was read by the reporter.) 

BY MR. DONOVAN: 

Q. Did there come a time when you had a conversation with any- 
one in the store? A. Not until the following Monday that I went in to 
Dr. Cobey's office. 

Q. Do you recall who you saw at the store on the following Mon- 
day? A. I saw the manager, I mean. When we -- my husband and you 
and myself, we went out there, and the manager was in there, and we 
talked to him. 
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Q. Do you remember whether he approached you and your hus- 


band and I or whether we approached him? A. We approached him. 

Q. Now, Mrs. Downs, were you admitted to Georgetown Hospital ? 

A. Yes, sir. 

@. What was the date of your admission, if you know ? A. Iwas 
admitted on a Monday evening after it happened. It happened -- that 
would have been the 13th. | 

Q. And was surgery performed on you? A. The next morning. 

Q. How long did you remain in Georgetown Hospital ? A. I just 
stayed in Georgetown Hospital -- I went in on a Monday, and I got to go 
home on a Saturday, the following Saturday. | 

x x * | 

Q. Now, Mrs. Downs, yesterday when you were on the stand, you 
identified a certain list as being the grocery list that you used on the 
day that you said you were injured. A. Right. | 

Q. In addition to the items shown on that list, did you purchase 
any other items of groceries? A. I did. I mean, that was just the 
necessary things that I had wrote down. : 

Q. Among the other items that you purchased, were there any 
large, bulky or heavy items? A. No, sir. 

Q. At any time that day, while you were in the store, did you use 
your left hand or your left arm for the purpose of ae any objects or 
any articles of any kind? A. I did not. 

Q. Now, Mrs. Downs, you testified that on the following Monday, 
you returned to the store. A. Yes, sir. | 

Q. And you saw the manager of the store at that time? A. Yes, 
sir. | 

Q. Would you relate to the Jury what if any conversation trans- 
pired between you and the manager or other persons in your presence 
with the manager at the time? A. Well, when we went into the store, 
my husband and myself was with you, and we went in the store. Well, 
you immediately introduced yourself to the manager, and introduced 


both of us where he knew who we were. 
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He said he hadn't heard anything at all about the occurrence of 


this accident; and we asked that we might be able to see the con- 


veyor belt and the inside of where it was, to go in and examine it. 


We were told by the manager that everything was all right; that 
there was no shortage in it; everything was concealed; that we couldn't 
see anything at all; and that we could not see it. 

Q. Was anything at the time said by Mr. Downs, in your presence, 
to the manager about his occupation, Mr. Downs' occupation? A. I don't 
remember. 

Q. Was there any further conversation with the manager at that 
time? A. No, sir. 

* * * 

Q. Now, Mrs. Downs, at the time that you received the electric 
shock in the store, you testified that you had a metal pin in the upper 
part of your left arm. A. I did have one. 

Q. How long had that pin been in your arm? A. I am not positive. 
I mean, exactly the month that the operation was performed that it was 
put in, but approximately a year and a half or two years. 

Q. And the accident that the pin was used to correct, when did 
that occur? A. I didn’t understand you, sir. 

Q. When did the accident occur which resulted in the fracture 
for which the first pin, or the pin that was broken was put in? When 
did that take place? A. The first accident? 

Q. Yes. A. In 1952, October 9. 

Q. And where did it occur? A. Onthe Marshall Hall Road. 

Q. Is that the road between Indian Head Highway and Marshall 
Hali? A. And my home. 

Q. Is that known as Bryan's Road? A. Yes, sir. 

Q. About when did it occur with respect to time of day or night ? 
A. It was at night. 

Q. Were you employed at that time? A. Yes, sir. 

Q. And where were you employed? A. I was working at Smitty's 
Steak House at Bryan's Road. 
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Q. Is that a restaurant in the vicinity? A. Yes, sir, 

Q. Now, how long were you in a cast for the first accident that 
you had, Mrs. Downs? A. I don't know the exact time, but I was in and 
out of cast for two years. I would be out a while and back in. 

Q. And under whose professional care were you? A. Dr. Milton 
C. Cobey. | 

Q. Any other doctor at that time? A. Dr. Parran Jarboe from 
LaPlata. 

Q. Are they the same doctors who treated you for the injury that 
you received on December 9, 1955? A. Yes, sir. | 

Q. How long did you remain under the professional care of Dr. 
Jarboe and Dr. Cobey for the first injury that you had? A. The first 
injury, I was under Dr. Cobey two years, and about two weeks. I don't 
know exactly. 

Q. Would that be 1954 that you were discharged? A. That is 
right, sir. | 

Q. Between 1954 and 1955, December 9 of that genet did you have 
occasion to see Dr. Cobey again? A. I didn't go to him ' a patient, but 
I did see Dr. Cobey at intervals. ! 

Q. Now, during that period, did you have occasion to see Dr. 
Jarboe? A. Several times, because I live right in the community with 
Dr. Jarboe. | 

Q. During that period, were you under his professional care for 
the treatment of another type of disability or illness? A. Yes, sir. 

Q. And were you hospitalized at that time? A. Yes, sir. 

Q. That had nothing to do with the accident that you sustained in 

1952? A. No, sir. 

Q. How long were you under his professional care at that time ? 
A. I was in the hospital two weeks. I was under him approximately 
anywhere from four to six weeks after I was out of the hospital. 

Q. Now, during the time that you were under the care of Dr. 
Jarboe for this later condition that you suffered from, did he at any time 
examine your arm? A. He asked several times if I was having any 
trouble with it. : 





26 
Q. Were you having any trouble with your arm? A. No, sir. 


Q@. Now, while you were in cast for the first accident that you had, 
Mrs. Downs, were you able to do your housework? A. No, sir. 

Q. Who did your housework for you at that time? A. I had the 
same colored girl that I had later. 

Q. And how long did you have her as a result of the first accident? 
A. Approximately a year and a half. 

Q. That would be the summer of 1954? A. That would be -- that 
is right. 

Q. And from that time until December 9, 1955, who did your 

housework for you? A. I did part of it, and my son helped me. 

Q. Now, explain to the Court and the Jury, if you will, how large 
your house was and what work you usually performed around the house? 
A. Well, I had a four-room house and bath; and I had regular duties, I 
mean, that most women have with a house. I managed with the cast with 
most everything that I had in my home to manage with one hand to do it, 
except washing or ironing, which I could not manage with the one hand. 
The other things, if there was anything that I could not lift, well, I had 
to have someone else to lift it, because there was no lifting I could do 
with the arm. [I didn't have the power to hold things and hold them 
steady with it. So my son assisted me if I had to be assisted in anything 
like that. 

Q. Pardon me for interrupting you. The washing, was that done 
manually or did you use a machine for that purpose? A. A machine. 

Q. How was the machine energized? Where did it get its power? 
A. Electric. 

Q. Who did the cooking in your home? A. My son did what I 
didn't do, or my husband helped with it. If there was something I 
couldn't do, we all three joined together with it. 


oe * * 


Q. No, I am talking about the period after you were discharged or 


after you were taken out of the cast. A. The first time, sir. 
Q. Yes. A. Yes, sir. 
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Q. You lived as man and wife, in other words? A. Yes, sir. 


Q. Did you assist your husband in any other way during that 
period, with respect to shopping or taking care of bills or regulating 
the affairs of the house in other ways, besides keeping the place clean 
and doing the cooking? A. I did all the shopping and anything that I could 
help do. | 

* * * ! 

Q. After your accident in October 1952, did you ever again return 
to work? A. Yes, sir. ! 

Q. When was it, Mrs. Downs, that you returned to web? 
A. Fifty-five, the first part of the summer in '55. i 


* * * 


Q. Mrs. Downs, as a result of your first accident, you have stated 
you were under the care of Dr. Cobey. A. Yes, sir. | 

Q. Did there come a time thereafter that you were discharged by 
Dr. Cobey? A. Yes, sir. 

@. And when was that? A. It was in October of 54, 

Q. Now, between October 1954 and December 9, 1955, did you at 
any time have any accident which involved your left arm ? A. I didn't 
understand the dates. | 

Q. Between the time that you say that you were discharged by 
Dr. Cobey and December 9, 1955, when you had the second accident to 
your arm, did you have any other injury to your left arm as a result of 
an accident or otherwise? A. I did not. | 

Q. During that period, did you have any trouble with ‘saa left 
arm? A. I did not. 

Q. During that period, did you note anything wrong with the left 
arm, such as the upper part of your arm moving? A. No, sir. 

Q. Was there any pain? A. No, sir. | 

* * * 
CROSS EXAMINATION 
BY MR. MAGEE: 

Q. Mrs. Downs, I believe you told us that you had an accident on 

October 9, 1952? A. Yes, sir. 
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Q. And I believe you told us that that happened at 11:30 p.m. on 


the Marshall Hall Road in the nighttime? A. Approximately. 

Q@. You were driving your own automobile at that time; were you 
not? A. Yes, sir. 

Q. Were you alone? A. Yes, sir. 

Q. And did you fall asleep at the wheel and run into a tree? 

A. I did. 

Q. Now, wasn't that accident of sufficient seriousness and force 
to cause you to be unconscious for four days? A. I regained con- 
sciousness but went back to unconsciousness at times within the four days. 

Q. Do you'remember anything between the accident and when you 
awoke four days later in Casualty Hospital in Washington, D.C. 

A. There is two or three people from Maryland that I remember seeing, 
but nothing distinctly. 

Q. Now, you received a number of injuries in that accident, did 
you not, Mrs. Downs? A. Yes, sir. 

Q. And asa result of the injuries you received, your condition 
also became complicated by pneumonia? A. Just from exposure. 

Q. Did you come down with pneumonia at or about the time of 
this accident? A. Was just from the exposure. 

Q. What do you mean, just from exposure? A. I never had the 
pneumonia. It was just for the three days. Then I was over it. 

Q. You did have pneumonia while you were in the hospital after 
the injuries had been received in the accident of October 9, 1952; is that 
correct? A. I do not know, other than the records. 

Q. You were in Casualty Hospital at that time for about fourteen 
days; were you not? A. I do not remember. 

Q. Do you have any remembrance of being in the hospital for 
more than one day? A. Yes, sir, but I don't remember the exact days. 
Q. What is your best estimate of the length of time that you 
stayed in Casualty Hospital during the first accident? A. I would say 

from a week and a half to two weeks, but I don't remember exactly. 

Q. Two weeks would be fourteen days; is that correct? A. Just 
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like I told you, I donotknow exactly. 


Q. Now, were any of your limbs or extremities put in cast while 
you were in Casualty Hospital? A. Yes, sir. | 

Q. And what casts were put on you at that time? | A Arm cast 
and leg cast. 

Q. Tell the Jury what fractures you received in that accident, 
Mrs. Downs? A. A fracture of the arm. | 

Q. What arm was fractured? A. The left one. | 

Q. And that involved a fracture of the humerus? A. Yes, sir. 

Q. Which you are talking about in connection with this case? 
This is the same humerus; is it not? A. Yes, sir. 3 

Q. And did you also have a fracture of your lower left thigh above 
the knee? A. I did. 

Q. And did you have fractures of eight ribs, four on each side? 

A. I did. | 

Q. And didn't you also receive a very severe om of the 
scalp which was coupled with quite a loss of blood? A.! I do not know 
how much blood lost. | 

Q. Did you lose blood? A. They said I did. 

@. This laceration extended, did it not, from the outer edge of 
your left eye into your forehead and scalp? A. Yes, sir. 

Q. Now, with respect to the blood loss, were you given blood 
transfusions while you were in the hospital? A. Yes, sir. 

Q. Now, when you terminated your stay at Casualty Hospital, you 
were taken from there to another hospital; were you not? A. Yes, sir. 
Q. And were you transferred by ambulance? A. ! | : Yes, sir. 

Q. And you were taken to what hospital? A. LaPlata, Maryland, 
Physicians Memorial. 

Q. How long were you in Physicians Hospital in LaPlata, Mary- 
land as a result of the first accident? A. First accident was in Octo- 
ber of '52. I was in the hospital -- I left LaPlata in April, I think that 
it was in April of the following year. ! 

Q. Now, the physician who was taking care of you, I think, at that 
time, was your Dr. Cobey; is that correct? A. Yes, sir. 
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Q. Now, in connection with this first accident, wasn't surgery « 


also performed upon your body? A. I didn't understand your question, 
sir. 

Q. I said, in connection with the injuries which you received in 
the accident of October 9, 1952, was not surgery performed upon your 


body? A. I don't understand what you mean, sir. I mean, the way you “ 
are wording it. 

Q. I will ask you specific questions. Did Dr. Cobey operate upon * 
you as a result of the first accident? A. Yes, sir. 


Q. And he inserted a number of screws and plated certain of your 
fractures; did he not? A. Yes, sir. 

Q. As a matter of fact, didn't he insert two plates, to your know- 
ledge, and ten screws in an effort to heal you of these first fractures? te 
A. I do not know the exact -- 

Q. Do you recall giving this information to Dr. Becker when he 
examined you at my request? A. I did not state exactly how many. 

69 Q. Now, after these screws and plates were inserted in your 
body, were your members then placed in casts? A. You mean, my arm? 

Q. Yes, and your leg. A. Yes, sir. My leg was not. My leg was 
never put in cast, other than the temporary cast. 

Q. Now, also, at or about December of 1952, didn't you also go to * 
Georgetown University Hospital for treatment? A. Yes, sir. 

Q. How long were you there? A. In December? 

Q. Of 1952. A. I don't remember the exact amount of days, I 


mean, in December. 


Q. But you do remember going to that hospital? A. I know I was . 
there in November. e 
Q. Do you remember how long you stayed at Georgetown? A. In = 


November, I was there three weeks. 
@. What was done to you while you were in Georgetown Hospital 


by your physician, Dr. Cobey? A. Pardon me, please? 
Q. What treatment did you receive in Georgetown Hospital, 
generally, if you can tellus? A. In '52? 
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Q. Yes. A. That was when Dr. Cobey performed the operation 

and fixed the arm and the leg. | 

Q. You were in a cast, were you not, until January of 1953, when 
one of the screws came loose? A. Yes, sir. : 

Q. And as a result of the screw coming loose, and the plate being 
in your arm, didn't you suffer some infection at that time ? : A. Yes, sir. 

Q. And in January of 1953, your situation was such that the 
injuries had not healed at that time; isn't that correct? They were still 
giving you trouble? A. What date, sir? 

Q. January of 1953. A. January of 1953. | 

Q. Bearing in mind that the accident happened in October of 
1952. A. I had infection at that time. 

* * * | 

Q. I ask you specifically, didn't you have to go to Georgetown 
University Hospital between January and April of 1953 again? A. Yes, 
sir. | 

Q. And during that period of time, and while you were in George- 
town University Hospital, weren't you operated on again by! Dr. Cobey ? 
A. Yes, sir. | 





Q. And weren't the plates and screws in your arm removed at 
that time? A. Yes, sir. : 


* * * 

Q. * * * That pin was inserted, was it not, after the infection 
cleared up in your arm? Isn't that correct? A. Yes, sir. 

Q. So that the infection occurred, certain of the materials, such 
as plates and screws, had to be removed from your arm in this period 
in Georgetown Hospital; isn't that correct? A. Would you'word that 

again, please? : 

Q. I ask you, your arm became infected, did it not, in this period? 
A. Yes, sir. | 

Q. And your arm was operated upon; is that correct? A. What 
date, please ? : 


Q. Between January and April of 1953. A. Yes, sir. 
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Q. And at that time, the plates and screws in your arm were 


removed by Dr. Cobey; were they not? A. In January. 

Q. And infection was present? A. Yes, sir. 

Q. How long did the infection last at that time? A. I don't 
remember the exact weeks. 

Q. Was it a matter of days, weeks, months? Give us your best 
recollection. A. I would -- I can't give you the exact. To the best of 
my knowledge, I would say anywhere from a month and a half to two 
months. 

Q@. And there came a time when the infection subsided? A. Yes, 
sir. 

Q. And wasn't it at that time that Dr. Cobey inserted the Rush pin 
in your arm? A. Yes, sir. 

Q. Now, after April of 1953, didn't you still have further trouble 
with this arm, Mrs. Downs? A. Didn't I still have what kind of trouble, 
sir? 

Q. Further trouble. Did you have some more infection after 
April of 1953? A. I can't remember that definitely. 

Q. Would you say it did or did not happen? A. What was the 
months, sir, please ? 

Q. Around April. After April of 1953, let's say. A. To what 
month? From April to what? 

Q. Iam asking you, madam, after April of 1953, if you didn't have 
additional infection in your arm? A. The best that I can remember, I 
mean, I had -- I was still on infection medicine. 

Q. So you -- A. To the best of my recollection. 

Q. According, then, to the best of your recollection, after April 
of 1953, you were taking medicines to protect you against infection or 
to cure you from infection; is that correct? A. No, to protect me, I 
took it. 

Q. Now, so that after April of 1953, you were still seeing certain 


doctors; were you not? A. Yes, sir. 
ae ae * 
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Q. How often would you say you saw Dr. Cobey between April of 


1953 and, let's say, January of 1954? A. I would say, offhanded, 


approximately every six or eight weeks. | 
cd * * | 
Q. All right. Now, from January of 1954 to the end of 1954, did 
you continue to go to see Dr. Cobey? A. No, sir. | 
Q. You didn't see Dr. Cobey in 1954? A. From what date? 
Q. January of 1954 on. A. I saw Dr. Cobey -- I worked that 


summer. I saw Dr. Cobey in -- I don't remember the exact month 





during the summer. It was six or eight weeks between my visits; and 
in October of '54, I was in Dr. Cobey's office in town, and was my last 
visit to his office. : 

Q. Did you also see him during that period of time in LaPlata ? 
A. He was not in LaPlata at the time, sir. 

Q. Did you see any other doctor in LaPlata during 1954 A. No, 
sir. ! 
Q. Concerning your arm? A. No, sir. ! 

Q. Now, tell me, please, prior to the accident of December 9, 
1955, which you stated occurred in the Food Town Store No. 24, when 
you had your last X-ray? A. October of 1954. | 

Q. Between the period of October 1954 to December | 9, 1955, your 
arm was never X-rayed? A. No, sir. | 

Q. Now, as a result of the automobile collision which you had in 

October of 1952, you received five scars; did you not, madam ? 
You received a scar on your forehead; is that correct? A. Yes, sir. 

Q. You received a scar in your shoulder where an operation was 
performed on your shoulder? A. Yes, sir. ! 

Q. You had a scar on the arm further down; isn't that correct? 
A. Yes, sir. ! 

Q. Left arm. And didn't you also have a scar on each hip? 

A. Yes, sir. 

Q. Maybe I am wrong. Did you have any scars on your legs? 

A. On the knee. : 
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Q. Was that an operative procedure, too, that caused that scar? 


A. Yes, sir. 

Q. Then when you went back after December 9 of 1955, certain 
of those areas had to be reopened, which was the area on your arm? 
A. Yes, sir. 

Q. Shoulder; is that correct? A. Yes, sir. 

Q. And I think you also said that you reopened both hips again; 
or was it just one? A. Eventually. 

Q. Eventually both hips were opened? A. Yes, sir. 

Q. At the sites of the original scars? A. Yes, sir. 

Q. And when those operative procedures were performed after 
the incident of December 9, 1955, the areas in which the operations 
were performed were already scarred; isn't that correct? A. Yes, sir. si 

Q. And hadn't you been told by your physicians prior to Decem- 
ber of 1955 that those scars would be permanent? A. I knew that they 
would be there. 

Q. So you knew that the scars which you received in the first 
accident would be permanent? A. Yes, sir, as they were. 

MR. MAGEE: May I have 11. 

BY MR. MAGEE: 

Q. I understood you to say, in answer to a question by your coun- * 
sel, Mr. Donovan, Mrs. Downs, that your arm by December of 1955 had 
been completely cured; you had no disability in that arm at that time? 

A. I would not state it as that, other than that I could do most anything 

that I wanted to do with it. Naturally, the arm wasn't as strong 
as what the other arm was. 

Q. In other words, your arm in December of 1955 was not as 


strong as it had been prior to the automobile accident in which you were * 
involved on October 9, 1952; correct? A. It was not as strong, naturally. 
Q. During wet weather, did that arm cause you any difficulty? 
A. No, sir. 
Q. So your statement is that by December of 1955, there was no 
pain in your arm? A. I did not have any. 
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Q. No matter what the weather conditions? A. No, sir. 

Q. Now, you said it was weaker. Was there any limitation of 
movement in the arm? In other words, could you use it just as freely 
as you used it prior to the accident of October 9 of 1952 ? A. I didn't 
notice anything, because I had -- I mean, naturally, I didn't use it as 
much, because it had been shielded for so long that I didn't use it as 
freely as what you would use the other one. But didn't anything bother 
me that I was trying to do with it. 

Q@. Let me ask you this, Mrs. Downs: The last time you saw Dr. 

Cobey, didn't he tell you to watch that arm in any way whatsoever ? 
Did he tell you just to use it as freely as you want to? A. | Do you mean 
the last time I saw him in what year? : 

Q. October of 1954, you said was the last time you saw him. 

A. He did not tell me that other than -- he just told me that I didn't 
have to come back. | 

Q. He just said nothing about favoring the arm at all? A. No, sir. 

Q. And thereafter, I understood, you went on with your housework 
as you had prior to the accident on October 9, 1952, or was there any 
difference in that? A. I could do most anything that I wanted to do with 
it. | 

Q. Was there any -- A. Other than lifting something heavy, which 
I wouldn't even attempt to do. When it is perfectly all right, I wouldn't 
attempt to do it. 

Q. I will ask you this question: Did you favor that arm at all 
after you were discharged, as you said, by Dr. Cobey, in October of 
1954? A. I think that in a way I have always. 3 

Q. Did you change your household duties in any i shape or 

form after October 9 of 1952, and prior to the incident of Decem - 
ber 9, 19552 A. The duties that I did around my home?» 

Q. Yes. A. No, sir, other than if it was mopping oF scrubbing 
or something, I had someone in for that. 

Q. Very well. Now, in 1954, how often did you have your maid 
come in to do what you called the heavy work? A. I had her no certain 
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time. I mean, there wasn't any specified time for her. It was just when 


I had things that I couldn't do myself. 

Q. Did you have her doing the heavy work that you have described, 
such as the washing? A. Yes, sir. 

@. You had her do that in '54? A. Not in the latter part of '54, 
other than when -- I have always had the girl occasionally. If I was 
working. 

Q. What did you have her occasionally for if you were working, if 
you didn't have her do the heavy work? What would you have her do? 
A. When I was working, I would have her maybe a day a week occasionally 
and have for years. I mean, some weeks I didn't have her. 

Q. Well, when you were working, you had the maid a day a week; 
is that correct? A. No, sir, I did not say that. 

Q. What did you say? A. I said that occasionally when my work 
got ahead of me that I would have the girl to come in. 

Q. Let's go to 1955. Did you hire her at all during that period of 
time? A. Yes, sir. 

Q. How often did you hire her during 1955? A. The same way 
that I had the year before. 

Q. How often? A. There was no set time for her. It was just if 
I had something extra or my work got ahead of me. 

Q@. Don't you know how often you had her during that period? 

A. No, sir. 

@. What did she do for you during 1955? A. Was just when my 
general housework would get ahead of me and I was working -- if I was 
working out anywhere. 

Q. But you did have her to do general housework in 1955, but you 
are unable to tell us how often; you have forgotten? A. Not general 


housework, sir. Just washing or ironing or scrubbing or something on 
that order. 

Q. She did do the washing and ironing? A. Not all the time. 

Q. She did it some of the time? A. I said when it got ahead of 
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Q. So that prior to December of 1955, this girl that you had come 


in as a maid did some of your washing and some of your ironing ? 
A. She has, for years. ; 

Q. She even did that prior to your accident of October 9, 1952; 
didn't she? A. When I was working. 

Q. And after this incident of December 1955, you had her come 
in again during 1956; didn't you? A. Fifty-five and '56. Pitty-tive 
occasionally. 

Q. And in '56, you had her come in occasionally, too; did you not? 
A. Yes. | 

& * # : 


Q. Mrs. Downs, I started to question you about the shopping trip 


that you took Friday morning of December 9. I believe you already 
testified that you and your friend, a Mrs. Proffitt, drove to the Hecht 
Company? A. Yes, sir. i 

Q. And you went in the Hecht Company together ? A. Yes, sir. 

Q. What did you purchase? A. I couldn't tell you exactly. I did 
buy a raincoat. But the other things, I could not itemize them. 

Q. But you bought more than one article? A. Yes, sir. 

Q. What did you have them in, a shopping bag? A. In the bags 
that they put them in. 

Q. So you had a number of bundles when you left the Hecht Com- 
pany? A. Yes, sir. | 

Q. Did you carry them to the car on the parking lot or parking 

garage where your car was parked? A. We put them in a locker 
in the Hecht's basement until we got through shopping, for it was rain- 
ing some outside. Then we carried them across to the car. 

Q. There came atime when you did carry them to the car? 
A. Yes, sir. | 

Q. Did you carry your bundles? A. Yes, sir. 

Q. Mrs. Proffitt carried hers? A. Yes, sir. 

Q. Then you drove the car, as I understand it, out to the shopping 
center where the Food Town store is located? A. Yes, sir. 
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Q. You got out of the car? A. Yes, sir. 


Q. And I understood you -- you were parked directly across the 
driveway from the food store? A. Out in the parking area, yes, sir. 

Q. That is right in front of the store; is it not? A. The parking 
area is in front of all the stores. It was right across from there. 

Q. And you walked across this -- from your car, which was 
parked in the parking area, you walked into the Food Town store ? 

A. Yes, sir. 

Q. And then you purchased a number of articles? A. Yes, sir. 

MR. MAGEE: May I have 1 and 2? 

BY MR. MAGEE: 

@. I ask you this: Is this the first time you were ever in the 
store? A. No, sir. 

@. How often had you been there before? A. Approximately every 
week since the store had been opened, which was only a short time. 

Q. It opened in November; didn't it? A. I don't know the exact 
date, sir. 

Q. You remember being there on several occasions? A. I was. 
Prior to this occasion? I was. 
You purchased groceries? I did. 
You put them in the metal cards that you described? A. I did. 
With the rubber wheels on them? A. I did. 

Q. You went through the checking counter? A. Not that checking 
counter, but a checking counter. 


©Oo 086 


Q. You went through a checking counter in the store? A. Yes, sir. 


Q. And you received no electric shock on the prior occasions ? 
A. No, sir. 

Q. On this particular occasion, you had a list of nineteen items 
which you were going to purchase and this is written in your handwriting, 
and by "this,""I am referring to Plaintiffs' Exhibit No. 1; is that correct? 
A. Yes, sir. 

Q. How many items did you in fact purchase that day? A. Ido 
not know exactly how many items. 
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Q. Let us count. You purchased thirty-four items? A. I did not 
know how many. : 

Q. This is the slip you have testified that you got? A. Yes, sir. 

Q@. And each money check on it represents an item, according to 
your knowledge; does it not, ma'am? A. Yes, sir. | 

Q. And you and I just counted that amount; did we not, ma'am ? 
A. Yes, sir. 

Q. And you testified that you took these items in your: right hand 
and placed them in the cart; is that correct? A. Yes, sir, when I was 
going through the store. | 

Q. After you had purchased these items, then you pushed the cart 
up to the checkstand? A. Yes, sir. | 

Q. And you said you went through the checkstand which was 
almost directly in front of the door? A. Yes, sir. : 

Q. And you were taking the items out of your metal basket, 
placing them on the checkstand to be checked? A. Yes, sir. 

@. And you had almost completed this operation -- A. Yes, sir. 

Q@. -- when you said you had your left hand where ? A. On the 
handle of the basket. ! 

* * * | 

Q. And then you stated that when you had your hand on the cart, 

and that was your left hand, is that correct? A. Yes, sir. 

Q. You received an electrical shock? A. Yes, sir. : 

Q. And you turned asa result of the shock? A. Yes, sir. 

Q. And then you went out of the store; is that correct ? A. Not 
immediately. 

Q. But you didn't tell anybody in the store or the te girl that 
was checking at the counter that you had gotten an electric! ‘shock; did 
you? A. I did not. 

Q. And without, you said, completing your parchases, you went 
out of the store shortly after you received this electrical shock? 

A. I was feeling very faint. : 


Q. And you said Mrs. Proffitt paid for the items and brought 
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them out? A. She did not bring them out. She paid for the items, but 


they were taken out from the store. 

Q. And placed in your car? A. Yes, sir. 

Q. And then you and Mrs. Proffitt drove from the store to her 
home; is that correct? A. Yes, sir. 

Q. How far from the store is Mrs. Proffitt's home? A. Ido not 
know, sir, the exact miles. 

Q. Give us an estimate. A. She lives at Accokeek, Maryland. 

Q. And this store is near the District Line in Washington; is it 
not? A. Yes, right at the District Line. 

Q. Then when you arrived at Mrs. Proffitt's home, you made 
some telephone calls; is that correct? A. No, sir. 

Q. When did you first call -- I understood you to say from her 
home you called a doctor; am I mistaken? A. I called the doctor from 
my home. 

Q. So when you were at Mrs. Proffitt's, no call was put in for a 
physician; is that correct? A. No, sir. She wanted to, but I wanted to 
get home. , 

Q@. Never mind. Just answer the question. No call was put in 
from Mrs. Proffitt's home? A. No, sir. 

Q. Mrs. Proffitt, you told us, is what, a registered nurse ? 

A. Yes, sir. 

@. And at or about this time, she told you, prior to going to her 
home, that she saw movement in your arm? A. Would you please state 
that again? 

Q. Didn't you testify that prior to going to Mrs. Proffitt's home, 
she said she saw your arm move? In other words, the bones move in 
it? A. She looked at it at Eastover, yes, sir. 

Q. Did she tell you that your arm -- was something wrong with 
it? A. Yes, sir. 

Q. And yet when you got to her home, no call was put in for a 
physician; is that correct? A. Not at hers. 

Q. And then you drove your own car home from Mrs. Proffitt's? 


A. Yes, sir. 
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Q. How long were you at Mrs. Proffitt's? A. Just long enough 


to get her purchases out of the car. 

Q. Did you go in at all? A. No, sir, not in the ieee 

Q. And how far away is your home from Mrs. Proffitt's home ? 
A. I do not know the judge of distance as far as miles is concerned. 

Q. Give us your best estimate. A. I would say maybe four, five, 
maybe six miles. I just don't have any judge of miles. | 

Q. And when you arrived home, what did you do? A. I immediately 
called the doctor; put the arm in a sling and called the doctor. 

Q. What did you do with the groceries? A. They were taken out. 
I didn't take them out. My son took them out. | 

Q. You didn't take the groceries out. Do you know who did? 

A. My son did. 

Q. Then you went in and called the doctor; and as I understood it, 
the doctor told you unless you were in pain, the matter could pass ona 
while and he would see you later? A. Dr. Jarboe said there was no one 
at the clinic that could take an X-ray that afternoon. | 

Q. And so in the absence of an X-ray, there was no point in your 
coming to the clinic; is that what he told you? A. He aie ae unless I 
was in pain. | 

Q. So I gather you told him you were not in pain? A. I was not, 


sir. 


@. So that at that time, then, when you made the call about your 
arm, you were not inpain? A. I was not. | 

Q@. Now, when did the first onset of pain come in your arm after 

you returned home? A. I did not have any pain other than the 
movement of it when you moved it. : 

Q. So you had no pain in the arm that day; can we say? A. After 


the lick that broke it, I did not. 
Q. So after this incident in the store, when you said you got the 
electrical shock, you had no pain for the rest of that day, which would 


take you into Saturday morning; is that correct? A. Saturday morning. 
Q. Did you have any pain Saturday? A. No, sir. | 
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Q. Did you have any pain on Sunday? A. No, sir, other than when 


it was moved. 

@. Did you have any pain on Monday? A. Monday I entered 
Georgetown Hospital, sir. 

Q. So up until the time you entered, you had no pain? A. I had 
no pain unless it was moved. 

Q. By that you mean when you moved your arm you felt some 
pain? A. It hurt when I moved it. 

Q. And then you entered the hospital, as you have testified to, at 
Georgetown? A. Yes, sir. 

Q. Let me ask you this: Where were you X-rayed prior to going 
to Georgetown Hospital? A. At the Jarwood Clinic, by Dr. Jarboe at 
LaPlata, Maryland. 

@. When did this occur? A. Saturday morning after the accident 
on a Friday. 

Q. And it was Monday that you went into the Georgetown Hospital 
here in Washington? A. Yes, sir. 

Q. Have you ever been back to the Food Town store since the 
accident? A. Yes, sir. 

@. Other than the time when you came back with your attorney 
and your husband? A. Yes, sir. 

Q. What did you do when you went back to this Food Town store ? 
A. I was with someone else at the time. 

Q. Any articles purchased while you were there? A. By some- 
one else. . 

@. But you saw it? A. Yes. 

Q. How often have you been in Food Town store since the accident? 
A. Not over once or twice. 

Q. You have been in there at least twice, then; is that correct ? 
A. I could have. 

Q. How long were you in there on these occasions? A. Maybe 
fifteen, maybe twenty minutes, maybe a half hour. 

Q. And were the purchases of the persons that you were with 
put in one of these baskets like you have described? A. Yes, sir. 
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. Carried up to the check counter? A. Yes, sir. | 


. Carried through the check counter? A. Yes, sir. 
. Without incident? A. Without what, sir? | 
. Without incident? A. Yes, sir. | 

Q. Have you ever purchased anything in the Food Town store since 
this accident? A. I have not, sir. : 

Q. Yourself. You have just gone with others? A. Yes, sir. 

Q. Other than yourself, on the occasions when you were at the 
store prior to December 9, did you ever hear anyone complain of an 
electrical shock in taking any purchases through the stiles ? A. No, sir. 

Q@. On the occasions when you were in the store since, have you 
ever heard of any such complaint? A. No, sir. ! 

Q. When did you go back to the store with your attorney, Mr. 
Donovan? A. On Monday. 

Q. What time? A. I don't know. I can tell you approximately. I 
don't remember the exact time. I would say approximately somewhere 
between twelve and two. ! 

Q. And you told -- A. Or eleven and two, or something. 

Q. You told the manager that you had been in there the preceding 
Friday? A. Yes, sir. | 

Q. You told him you had an electrical shock in one of the stands ? 
A. Yes, sir. 

Q. Even showed him your service slip; didn't you? A. I don't 
think we had it with us right at the time. 

Q. Did you ever show it to him? A. I don't know. X was turned 
over to Mr. Donovan. I was in the hospital. 

Q. Let me ask you this: Did you point out to the people in the 

store the particular stand that you walked through? A. I did, sir. 


Q. And so that you identified for the manager the stand where you 


say you received the electrical shock? A. I did, sir. ! 
@. Did he tell you what the number of the stand was? A. No, sir, 
he did not. ! 

Q. Didn't he try to get from you more details about pone acci- 
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dent occurred and didn't Mr. Donovan stop him from questioning you? 
A. He did not. 

@. So your testimony is that you answered every question that 
he asked you? A. That he asked me. 

Q. And your lawyer never said anything about not answering any 
questions? A. He did not. 

Q. I believe you testified that there was a girl checking at the 
counter at the time of this incident on December 9, 1955? A. It wasa 
girl. 

Q. Mrs. Downs, how long have you known Mrs. Proffitt? A. Since 
about 1952. 

Q. Are you close personal friends? A. We are just friends. I 

mean -- 

Q. You shop together on occasions? A. Occasionally. 

@. Do you do anything else together other than shop? A. Not 
necessarily. I mean -- 

Q. Do you visit her on occasions? A. Occasionally. 

Q. Does she visit you on occasions? A. Occasionally. 

Q. Do you go out together other than to purchase articles? 

A. Once in a while. 

@. Do you go over to Food Town together on occasions? A. Yes, 
sir. 

@. By the way, has she been with you on these occasions when 
you went back to Food Town? A. No, sir. 

Q. Since the accident? A. No, sir. 

Q. Someone else? A. Yes, sir. 

@. How often has she been in the Food Town with you prior to 
the accident? A. I couldn't say exactly, maybe two or three times. 

Q. Any time in your presence did she get an electrical shock? 

A. No, sir. 

Q. She followed you through the same conveyor system after you 
went outside; did she? A. Yes, sir. 

Q. I believe you said that she purchased your groceries at that 
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time? A. Yes, sir. 


Q. And they were brought out? A. Yes, sir. : 

Q. Did she complain to you that during that operation she received 
any electrical shock? A. No, sir. : 

Q. Do you and Mrs. Proffitt go out socially together ? A. Mrs. 
Proffitt is not even here. She doesn't even live in the States, sir. 

Q. Let's go back to the time she was here. Prior to December 
of 1955, did you and Mrs. Proffitt go out together socially ? A. Occa- 
sionally. | 

Q. What do you mean by occasionally? A. Mrs. Proffitt was a 
nurse. She was on duty most of the time. She didn't have too much time. 

Q. But notwithstanding this, the duties of Mrs. Proffitt, you still 
on occasions did go out socially? A. I said, occasionally. 

Q@. And you consider her a friend of yours, don't you, Mrs. Downs ? 
A. Not any more than I do a lot of other people. | 
Q. Well, let me ask you this: Do you consider her a friend? 

A. Ido. 

Q. Like you do other friends? A. I consider her one of my 
friends. I definitely do. 

MR. MAGEE: The Court's indulgence for just a moment. 

BY MR. MAGEE: 

Q. Mrs. Downs, I understood, I think it was about a first cast 
that was put on your arm after the December 9 of 1955 incident, caused 
you a great deal of difficulty; did it not? A. Yes, sir. 

Q. And I think you said something in that cast irritated your arm? 
In other words, some of the ingredients in that cast caused some allergic 
reaction in your arm? A. An allergy. 

Q. Who put that cast on your arm? A. Who? 

Q. Yes, what doctor? A. Dr. Milton C. Cobey. ! 

Q. Had he put casts on you before? A. Yes, sir. | 

Q. How many of them. A. I don't know approximately how many. 
For the first accident. | 

Q. And he was responsible then for the installation of this parti- 
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cular cast which caused you this difficulty through allergy, as you de- 


scribed it; is that correct? A. I don't know as he was responsible for * 
xt. 
@. Didn't he order the cast? A. Sir? 
@. Didn’t he order the cast? A. I imagine so. I mean, I was 
asleep. I don't know. 
Q. And as a result of this allergy which you had, I think you 
testified that your arm commenced to swell and they had to start splitting 
the cast off? A. Yes, sir. a 
Q. And then eventually they took it completely off and put another 
caston? A. Yes, sir. 
Q. Now, I believe you testified that after your first accident, you 
had a Rush pin in this particular area? A. Yes, sir. 
Q. And you gave us the date when you had that pin inserted; did 
you not? Did you give us the date when that pin was inserted in your 
arm? A. I do not remember the exact date, sir. 
Q. Wasn't that pin inserted prior to April of 1953? A. I could not 
say, sir. I do not remember the exact date. 
Q. What is your best recollection of when that pin was put in your 
arm? A. I just don't remember. 
Q. Was it in the year 1953? A. I just couldn't say. I just don't 
remember exactly when it was put in. 
Q@. Would you say that that pin had been in your arm for approxi- 
mately two years prior to December of 1955? A. I said approximately ° 
a year and a half, the nearest that I could get to it. I just don't remem- 
ber the exact date. 
@. According to your best recollection, that pin had been in your 
arm for a year and a half prior to December of 1955? A. It could have 
been longer; it could have been shorter. I say, approximately, yes, sir. 


Q. Now, since the accident, an attempt has been made to put 

another Rush pin back in your arm; isn't that correct? A. Yes, sir. a 
@. And infection has come back in the arm, I think you said; is 

that correct? A. It did, sir. 
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Q. And you have now testified that that Rush pin has been removed; 


is that correct? A. Yes, sir. 

Q. What has been inserted, if you know, in your arm in lieu of the 
Rush pin to hold the fragments in place? If you know? A. iT couldn't 
say that, and say it with the knowledge that I should becausé I --allI 
know is what has been told me. I haven't seen what is inside of the arm. 

Q. Iunderstand. I just thought you might know. As | understand, 
after your first accident, you had bone grafting and after your second 
accident you had bone grafting; is that correct? A. Yes, sir. 

@. And you have had similar procedures performed in that you 
had the arm immobilized in casts; you have had pins installed on both 





occasions; isn't that correct? A. Had what, sir? 

Q. Rush pins installed on both occasions? A. Yes, sir. 

Q. This accident happened in December of 1955 and it is now the 
end of February of 1958; is that correct? A. Yes, sir. 

Q. Haven't your doctors told you that you still do not have union 

in the area of the separation of these bones? A. My doctors have 
not made that clear a statement to me, no, sir. I am just still under 
the doctor. i 

Q. Has your doctor prescribed or suggested to ory that you take 
large quantities of milk? A. No, sir. 

Q. And calcium? A. No, sir. 

Q. In other words, you are saying that your doctor has not asked 
you to take either milk or calcium? A. He tells me to drink at least 
three glasses of milk a day. | 

Q. What about calcium tablets? A. He has not told: me to take 
them or not take them. | 

Q. You do take them or not take them? A. I do not ‘right now. 

Q. When did you stop taking them? A. I don't - the exact 
date, sir. 

@. Was it after December of 1955 that you stopped taking calcium 
tablets? A. I do not know whether it is calcium that they have given me 
when I was in the hospital at different times or not. I do not know what 
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the medicine was. I could have taken it in the hospital and not have 


known it. 
@. Do you know when you were last X-rayed, Mrs. Downs? 
105 A. This time ? 

Q. Yes. A. In January, the last of January. 

Q. Of this year? A. Yes, sir. 

Q. Where were the X-rays taken? A. At LaPlata, Maryland, 
Physicians Memorial Hospital. 

Q. Do you recall when the next preceding X-ray was prior to that, 
Mrs. Downs? A. I do not remember the exact date, sir. 

Q. Mrs. Downs, when did you last work? A. I worked part of 
this summer. I haven't worked since September. 

Q. Under your practice, that is when the work actually ceases? 
That is, Marshall Hall is an amusement park; isn't it? A. Yes, sir. 

Q. And closes down Labor Day; doesn't it? A. Yes, sir. 

Q. So there is no work there until it opens up in the next year ? 
A. Yes, sir. 

Q. What is the opening date? A. It differs every year. This 
year it is April 1. 

Q. And has it been later in preceding years? A. It has. 

106 Q. How much later would you say? A. I couldn't tell you the 
exact date. Every year it is on a different date. 

@. Now, I understand you are back to driving your car now, or 
were back to driving your husband's car prior to the separation? A. My 
husband doesn't even have a car now, sir. I am not back to driving now 
other than out to the mailbox with one hand. But I do not drive in any 
traffic at all. If I go anywhere, someone else drives. 

Q. Do you drive at all now? A. Nother other than to -- from 
my house out to the mailbox and back. 

* % 5 
107 Q. Prior to December of 1955, did your children help you around 
the house? A. I do not have but one, sir. Yes, sir. 

Q@. Iam sorry. Your son? A. Yes, sir. 
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@. He did help you around the house? A. At times. | Little odd 
jobs; he has always done them. | 
Q. And he continued to perform those tasks after December of 
1955 as well? A. More so. | 
Q. Hasn't he? A. More so. ! 
Q. And in 1956? A. Yes, sir. : 


Q. Which would follow the accident of December of 587 ? A. Yes, 


. And through '57? A. And still does. 
. And he still is doing it today. He is living with you? A. Yes, 


Q. Are you living in the same house? A. No, sir. | 

Q. What type of home are you living in now and where are you 
living? A. I am living at Marshall Hall. I have a trailer, 

@. When did you acquire it? A. Sir? 

Q. When did you acquire the trailer? A. Last suly is when I 
bought it. 

* * * 

Q. Yes. I took a notation of an expression that you used while 
you were answering questions put to you by your counsel, Mr. Donovan; 
and you stated the two years prior to this accident of December 1955, 
you were fighting to save your arm. What did you mean by that ? 

A. I didn't mean just prior to that. I said the two years that I was under 

Dr. Cobey, that I had fought to save that arm. | 

Q. And that arm was in such serious condition during that time 
that you felt you might lose it; is that what you meant ? A. Not any more 
so than I havethis time. That could always happen. | 

Q. Let's confine it to the first time first. A. That) could always 
happen, and I didn't know -- I couldn't say I did or I didn't. 

Q. You used the expression, Madam. I was just asking you to 
explain it. You did fear that you might lose the arm as a result of the 
first accident; is that correct? A. Well, I can't say that I knew that I 
was going to lose it or that I knew that I wasn't. I always have that fear 


of it, yes, sir. 





112 


113 


50 

Q. Let's be specific. Did you have that fear after your automobile 
accident in October, when you ran into the tree? 

MR. DONOVAN: Your Honor, I think she has answered. She said 
she did have the fear. I think if the reporter reads the question back -- 

MR. MAGEE: She put it on two periods. I want to make it specific, 
Your Honor. 

THE COURT: She may answer the question. Proceed. 

THE WITNESS: I don't know, sir. I am sorry, I don't know how 
to answer it any other way than the way I have answered it. I did not 
know that I was going to loseit. I was never told that I was going to 
lose it. I always had that fear. I am sorry, I do not know any other 
way to answer it. 

BY MR. MAGEE: 

Q. How often are you going to see Dr. Cobey now, Mrs. Downs? 
A. Whenever he makes the appointments. I mean, the way he wants it. 
There isn't any certain time. 

Q. Well, prior to this last X-ray that you had in January of this 
year, when had you last seen Dr. Cobey? A. I don't remember the 
exact date. It is usually anywhere from eight to ten weeks in between 
them. As long as I am getting along all right. 

Q. So during this present period you are seeing him, roughly, 
every eight to ten weeks; is that correct? 

MR. DONOVAN: I object to the question. Let him specify the 
period. I don't know what period he is talking about. 

THE COURT: Clarify the question so the witness will understand. 

BY MR. MAGEE: 

Q. At the present time, would you say that your visits to Dr. 

Cobey occur from between eight to ten weeks? A. That is entirely 
to Dr. Cobey. I have nothing to do with it. 

MR. MAGEE: May I have an answer to the question, Your Honor ? 
That is not an answer to the question. She said when Dr. Cobey orders 
it. I want to know how often they are now. 

THE COURT: If the witness can answer, she may do so. 


| 
' 
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THE WITNESS: I am sorry, sir, but I can't tell you unless he 


tells me. I do not know unless he tells me. | 

MR. DONOVAN: Your Honor, I think the witness is | laboring under 
some false impression. May the reporter read the question back to her ? 
She probably didn't understand Mr. Magee. 

THE COURT: Do you understand the question? | 

THE WITNESS: The way I understand it, Your Honor, he wants to 
know if I go every eight or ten weeks. I do not know unless Dr. Cobey 
tells me that Ido. When I go, I never know what length of time it is 
going to be. ; 
MR. MAGEE: I will accept the answer, Your Honor. I will pro- 


: 


ceed. | 
THE COURT: Proceed with the next question. i 

BY MR. MAGEE: ! 

Q. Would you say it was some eight weeks prior to the taking of 
this last X-ray that you had last seen Dr. Cobey? Would that be a fair 
estimate? A. I said approximately, yes, sir. : 

Q. Would you say the time next preceding that time, that was also 
some eight weeks ? A. I couldn't say exactly, but as long as I was 
getting along all right, it has approximately been that. : 

Q. Mrs. Downs, will you tell me what you say you touched which 
you say gave you the electrical shock in the store on December 9, 1955? 
A. I could not specify where the electric shock come from other than I 
received it, and at the time had my hand on the basket against the metal 
counter, and was putting my groceries on the counter. ! 

I cannot specify where the electric shock come from other than I 
received it at that time, and I was standing right by ane counter check- 
ing out my groceries. 

Q. Tell me another thing. Where did you receive the shock? 
Through which hand? A. Right through my left arm. _ 

Q. That is the left arm you stated you had on the cart? A. Yes, 
sir. | 

Q. So that arm didn't touch the counter; is that correct ? A. The 
basket was right against the edge of the counter; the arm was on the cart. 
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Q. But the arm was -- A. That arm did not touch the counter, 


no, Sir. 

Q. And you have testified that you were lifting a purchase from 
the basket to place it on the conveyor when you received the shock; is 
that correct? A. I could not specify that I was at that time directly 
putting one on the conveyor belt. I was putting my groceries from the 
basket to the conveyor belt when I received the shock, sir. 

Q. I accept that. You were putting the groceries from the 
basket to the conveyor belt when you received the shock; is that correct ? 
A. Yes, sir; yes, sir. 

@. And as you have stated, the conveyor belt, itself, that is 
rubber; isn’t it? A. I do not know what it is made out of. It is made 
out of some kind of black, hard-like material; but it is not metal. 

Q. And you stated that the cart in which you conveyed your 
groceries, the basket had rubber wheels on it? A. Yes, sir. 

Q@. So that the metal part of the basket was not touching the floor? 
A. No, sir. 

Q. Separated by rubber; is that correct? A.: Right. 

Q. Mrs. Downs, tell me, do you come into town now? A. In what 
way do you mean, sir. 

Q. Do you come into the City of Washington on occasions at the 
present time? A. Occasionally. 


* * * 


Q. And you make your purchases, I suppose, yourself? A. Yes, 


Q. Take them home with you? A. Yes, sir. 

Q. And as I understand it, you are doing your grocery shopping 
again, you, yourself? A. Yes, sir. 

Q. And taking your groceries home? A. Yes, sir, in the car. 

@. And except for the work that is being done by your maid, and 


by your son, you are doing the remainder of the housework in the 
trailer; is that correct? A. As of now? 
Q. Asof now. A. Yes, sir. 
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Q. How long have you been doing that, Mrs. Downs ? A. Since 
about just before Christmas. : 
Q. What medicines are you taking today? A. aie sir. 
* * * 
REDIRECT EXAMINATION 
BY MR. DONOVAN: 
* ; * . 
RECROSS EXAMINATION 
BY MR. MAGEE: 
* x * 
Q. When you came back to the store on Monday, with your counsel 
and your husband, had you been to the hospital yet ? A. No, sir. 
I had just come from Dr. Cobey's office and was to enter the hospital 
that afternoon. | 
Q. You went, then, to the store before you went to the hospital ? 
A. Yes, sir. 
Q. Were you on your way to the hospital when you went into the 
store? A. Yes, sir. 
a 
Whereupon -- 
FREDERICK MILLER JOHNSON 
was called as a witness by the Plaintiffs and, having been first duly 
sworn, was examined and testified as follows: 
* * 
CROSS EXAMINATION 
BY MR. MAGEE: : 
Q. Doctor, you had the hospital records open on these two opera- 
tive procedures, didn't you, sir? A. Yes. | 
* * * : 
Q. Why don't you refer to dates, Doctor? A. All right. On the 
operation of the first of August in 1956, it was the removal of the pin, 
and there is no formal operating report in the records. The nurse's 


| 
notes mention that she went to the operating room for removal of the 
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pin from the left arm. Novocaine local anesthesia given; pin removed 


by Dr. Cobey; and patient returned to the room awake. 

During that time, I not only gave her novocaine, but I also gave 
her penthol to put her asleep. She never had any operation when she 
was awake. 

Q. You are relying on your recollection to the effect when the pin 
was removed, you gave her what we call a general anesthetic and put 
her to sleep? A. That is right. 

Q. Now, do you know any of the reasons why that pin had to be 
removed at that time? A. It was giving her trouble and that is about 
all I know. 

Q. Did you know that there was infection in the area where the 
pin was which necessitated its removal? A. Not from my own examina- 
tion, no. 

Q. I see. Did you know when that pin had been inserted into the 
arm of Mrs. Downs? A. No, I didn't. This July thing was my first 
contact with her. 


Q. Then you testified that you had a second operative contact 
with her, I believe in August, which is the next file. A. No, this is 
August, July 31 and August 1. 

Q. Then you had another in January of '57? A. That is right. 

Q. That would be the second? A. That is right. 

Q. I stand corrected. Now, at that time, a certain operative 


procedure was done in the way of bone-plating; was it not? A. That is 
right. 

Q. What is the purpose of placing plates on the bone? A. Well, 
it is to fix a bone so that it doesn't move. 

Q. In other words, as of January 2, 1957, would you say that this 
particular injury had not yet healed; that there was movement along the 
fragments at the site of the fracture, and that was the reason that the 
bone-plating was undertaken? A. I can't say exactly. I can't say 
whether there was movement of the fragments. All I know is that Dr. 
Cobey said that she is going to have to have the thing plated. 
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Q. You knew originally ss was there and that had been taken 
out? A. Originally a pin, and things were not going quite right. 

Q. And then some months later, she was brought in again and 
the bone was plated? A. That is right. 

Q. Would you just explain to the Jury what you mean by plating a 
bone so they will understand what type of operation this is? A. In 
plating a bone, you have the two fragments of the bone that are line up 
to what would ordinarily be their normal position, and then across the 
line of the fracture there is placed a metal plate, and then the plate has 

holes in it on both ends, three or four holes on either end, and it 
is screwed into place with metal screws right into the bone, itself, so 
that it transfixes each end of the fragment. ! 

Q. And the objective of both -- let's go back a minute to the pin. 
The pin is placed in, and that has a similar purpose, does it not, to 
hold certain bones cr fragments of bones in a certain position until the 
bones can knit and can go back together again? A. That is right. 

Q. Is that the function of a pin? A. That is what the pin is for. 

Q. Basically, that is a similar function you are seeking when you 
use the plating of the bone, is that not true, Dr. Johnson? A. That is 
right. 

Q. You are bringing the fragments into position hoping they will 
then knit and go together and be unified again? A. That is right. 

Q. Now, in the absence of union, can you permanently keep a non- 
union joint in position with a pin? 

MR. DONOVAN: Just a moment, Your Honor. The Doctor hasn't 
qualified as being an expert in orthopedics; and I think we should limit 
him to the direct examination. I didn't go into the question of the use 

of the pin. I only asked about the services he performed. 

MR. MAGEE: You don't have to be an expert in the ee of 
orthopedics to know this. 

MR. DONOVAN: I disagree with you, Mr. Magee. i think you do. 
It is up to Eis Honor to rule whether this witness is qualified and you 
are attempting to go beyond the scope of the direct examination. 
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MR. MAGEE: I submit, in order to testify about a fracture, you 
do not have to be an orthopedic surgeon. You are probably better quali- 
fied, but you are not disqualified. A man who is qualified and trained in 
medicine to testify about the ordinary procedures he watches and knows 
about. It doesn’t call for an orthopedic opinion. 

MR. DONOVAN: I disagree with Dr. Magee. I say, Your Honor, 
where you have to put a pin or any artificial device in the human body, 
it requires some specialized knowledge. It isn't done by a general 
practitioner. I object to the witness being examined beyond the scope of 
the direct examination. | 

MR. MAGEE: He was brought here to testify to a certain opera- 
tive procedure. He gave the anesthetic for it. Was there as an aide to 
the surgeon when it was performed. Certainly knows why it was done; 
knows the usual results that come from the operation. He can give his 

opinion. 

THE COURT: The Doctor is here, and it may be that it is within 
his competence to testify. But the objection is made that it doesn't 
come within the scope of proper cross examination; and the Court, in 
looking over its notes, is inclined to believe that that objection on that 
ground is a valid objection. 

There has been no testimony as to the details of the operation in 
connection with which the witness has testified that he acted as 
anesthetist, except for the fact that he states that he did administer the 
anesthesia when Dr. Cobey removed the pin from the left arm. That 
would not seem to the Court to make proper the question which is asked 
the witness, at this time, as the Court recalls the question. 

MR. MAGEE: Your Honor, I won't pursue it any further. I merely 


offer to prove by the Doctor that it is a temporary thing. 
* * 4c 
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MILTON C. COBEY i 
was called as a witness by the Plaintiffs, and, having been first duly 
sworn, was examined and testified as follows: | 
DIRECT EXAMINATION : 
BY MR. DONOVAN: 
Q. You are Dr. Milton C. Cobey? A. Yes, sir. | 
Q. Your office is at 1726 Eye Street, N.W.? A. Yes, sir. 
* * * * 
Q. Now, Doctor, are you a duly licensed practitioner of medi- 
cine in the District of Columbia? A. Yes, sir. ! 
Q. How long have you been so licensed? A. Since 1939. 
Q. Doctor, what medical school did you attend? A. Duke 
| 
Q. Did you take any post-graduate work? A. I preemies in 
orthopedic surgery. 
Q. Yes, sir. Where did you take your surgery internship? 
A. Johns Hopkins Hospital, Baltimore, Maryland. ! 
Q. Did you serve a residency in any hospital? A. | Yes, sir; I 
was at Johns Hopkins for five years from 1934 to 1939. | 
Q. Doctor, have you had any special training in orthopedic 
surgery? A. Johns Hopkins Hospital, 1934 to '39. | 
Q. Doctor, what hospitals are you connected with? A. Well, I 


am connected with Georgetown, and Garfield, Childrens, a Iam the 


senior in charge of the service, of course. 

Q. Would you keep your voice up, Doctor? A, And also, Direc- 
tor of the training and teaching programs at D.C. General Hospital for 
all three medical schools. Professor of orthopedic surgety at George- 
Q. What medical societies or associations are you affiliated 
with, Doctor? A. Well, the District Medical Society, American Medi- 
cal Association, the American Academy of Orthopedic Surgeons, Asso- 


ciation of Bone and Joint Surgeons. About fifteen altogether. 


* x * * 
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Q. On December 12, 1955, did you have occasion to see Mrs. 
Esther B. Downs? A. Yes, sir; Isaw Mrs. Downs on that date, and 
admitted her to Georgetown Hospital. 

Q. At that time, Doctor, did she deliver to you an X-ray plate? 
A. She brought with her an X-ray showing that -- 

MR. MAGEE: Just a moment, Your Honor. I object to what an 
X-ray, plate shows without it being before us. Hearsay from what the 
Doctor has to say. 

BY MR. DONOVAN: 

Q. Doctor, do you have an independent recollection of what the 
X-ray showed? A. Yes, sir. 

MR. DONOVAN: Your Honor, I submit if the doctor has an inde- 
pendent recollection of what the X-ray plate showed, even though it is 
not available, he can testify. 

MR. MAGEE: I disagree with that, Your Honor. That is the 
purest of hearsay. The X-ray plate is the best evidence. 

THE COURT: The difficulty about that situation, of course, we 

139 all know is that the rule of hearsay with respect to right of cross 
examination is not present. There would be no way for the Defendant to 
cross examine on the X-ray. 

MR. DONOVAN: Your Honor, we have brought down the techni- 
cian from Georgetown Hospital who has testified about their inability 
to locate the X-ray. So, consequently, if the X-ray is not in existence 
or can't be found, it is not the best evidence that is now available. We 
have made a reasonable excuse for failure to present it. 

THE COURT: Is this the X-ray concerning which that testimony 
was given? 

MR, DONOVAN: Well, there has been no testimony about that 
X-ray because we haven't been able to locate the X-ray. 

THE COURT: Was that the X-ray which was testified to as having 
been lost? 

MR. DONOVAN: Yes, sir; that is the one that we can't locate. 

THE COURT: It would seem that the exception to the rule would be-- 
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MR. MAGEE: Your Honor, my position is a very simple one. 
Even if the X-ray plate is in evidence, all he can testify to is what it 


| 


shows by looking at it directly and explaining it to the Jury. 
The X-ray is not here. This becomes the purest of hearsay; and 
140 this is not secondary evidence of what was in that X-ray. They 
had readings. Secondary evidence would be the reading of the man who 
took it. Let's find out what happened to that before we go into Dr. 
Cobey's memory of something that happened in December of 1955. 

THE COURT: If the X-ray has been established as being an X-ray 
of the Plaintiff, the Court is of the opinion that the evidence will be ad- 
missible in the face of the record as outlined by counsel for the Plaintiffs. 

BY MR. DONOVAN: | 

Q. Doctor, would you testify what the X-ray disclosed, as you 
recall? A. The X-ray disclosed what my physical examination disclosed 
at the time, that the patient had a non-union of the mid shaft of the hu- 
merus; and the X-ray showed that there was a fracture of the mid shaft 
of the humerus, a refracture of an old condition, with the Rush nail that 
was broken in half at the fracture site. | 

Q. Doctor, at that time, did the patient give you a history of the 
occurrence which resulted in the condition that you were examining? 

A. Yes, sir. i 

Q. What was that history? A. She gave a history that she was 

in a grocery store which had just opened, and someone pushed a button 


and threw an electric shock, a shock through her arm, = she suffered 


141 immediate pain in her arm. 

Q. Doctor, on the day following, did you operate on Mrs. Downs? 
A. Yes, sir. I admitted her to Georgetown on the same day I saw her; 
operated on her the following day, and found the fracture of the mid shaft 
of the humerus, and the broken Rush nail. | 

The nail was removed from the distal end, first -+ that is, the 
end from the fracture to the elbow -- by merely pulling it out of the 
fractured end of the bond. The other end could not be removed because 
these nails have a hook on them, which facilitates insertion and removal, 


| 
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and some additional incision had to be made on the upper portion of the 
arm, and there the head of the nail was found and removed from that 
incision. 

Q. Doctor, did you visually examine the fracture site at this 
time? A. Yes, sir; I visually examined it and freshened the bone, and 
so that I could graft it, and reinserted a new nail exactly like the one 
removed. 

Q. What was the condition of the area of the fracture with respect 
to callus or formation of new bone? A. As far as I could determine 
there was union present across the greater portion of the fracture site. 

* % x * 

147 Q. Are you also on the staff of LaPlata? I don't think you men- 
tioned that as one of your hospitals, Doctor. A. As a professor at 
Georgetown, and I am examiner of the American Board in Orthopedic 
Surgery, there is no hospital in this area I am not associated with, as 
to courtesy privileges, in Greater Washington. 


* * * * 


154 Q. Now, Doctor, after she was discharged from the hospital, 


did you see her again? A. You mean after February 23? 
Q. February 13, I think is the correct date. A. February 13, 
1957. Yes, sir. The cast was removed in April of '56, on April the 


16th, and a sling applied. It was felt that she was better and could get 
along with the sling, as long as she didn't damage it in any way and she 
was very careful with it. 

And so I saw her on the 17th of April, first of May, the 29th of 
May, not again until the 10th of July. 

Q. Was she in the cast on July 10, 1957? A. No, she was 
wearing a sling and there was no infection, no drainage; she did fine. 

@. When was the last time you saw Mrs. Downs? A. Well, let 
me see. I saw her again in October '57, and again on January the 29th 
of '58. 
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156 Q. Doctor, anatomically, is the arm considered to be a weight- 
bearing member of the body? A. No, not in the human. i 
Q. Does the X-ray of January 1958 show that the arm has com- 
pletely healed? A. No. I can't say -- You say January, 1958 ? 
Q. Yes, sir, the last one we have over here. A. No, hasn't 
completely healed. The fracture line has to completely disappear before 


| 


it is completely healed. 
* * * * 


Q. Will that condition improve with time? A. Yes, I think she 
will get a good-functioning arm. | 

Q. What will be the degree of disability if she gets good function 
again, Doctor, in your opinion? A. Well, if solid union occurs -- of 
course, I am hoping that nothing happens to this and solid union goes on 

157 and completes itself -- why, she should have a pretty fair arm. 
She probably can't quite extend the elbow as far as the other one. Pro- 
bably never will be able to. | 

The only thing that I worry about is this: I have been in that arm 
on several occasions, and the musculospiral nerve is in that heavily- 
scarred tissue, and I have been -- | 

x * * * 

Q. Now, Doctor, has there been any injury to the nerves of the 
arm, as a result of the operations? A. No, sir; but I just don't want to 
have to go back and take those plates out, because I have been lucky so 
far and very fortunate, because it is hard to identify the nerve in that 
scar tissue. So Iam hoping that we never have to take them out. But 


there is that possibility that the radial nerve might get damaged on any 


one of these explorations. 
Q. What is the radial nerve that you just referred to? A. It 

gives you the extension of your fingers and your hand. You can't raise 

158 your hand up or extend your thumb once the radial nerve is cut. 
It is extremely important to the function of the arm; and each time we 
have operated on Mrs. Downs, we asked her if she wanted to take a chance 
of that nerve losing that function, because you just can't identify it any 
more in that heavy scar. ! 
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Q. Pardon me just a moment, Doctor. I am trying to find some 


notes I had here. 
* ok * 
CROSS EXAMINATION 
BY MR. MAGEE: 

Q. Dr. Cobey, do you have any interest in the outcome of this 
litigation? A. Would you clarify your question? 

Q. Do you have any interest directly or indirectly in the success 
of the Plaintiff'sicase? A. I don't suppose I have as much as you have. 

159 My bill of $1035 is outstanding. That is my interest. 

Q. And your bill for $1,040, as you put it, has not been paid? 
A. No, sir. 

Q. Have you discussed with counsel the fact that if a recovery 
was made in this case that you would be paid out of it? A. Thatis 
customary, I believe. 

Q. I asked you if you discussed it with counsel? A. That, I 
can't answer, because I don't remember whether I have or not. 

Q. Don't you remember whether you did or didn't? A. Usually, 
the custom is for the counsel to send you a letter stating that he will 
reimburse you your bill. 

Q. So that in the event the Plaintiff recovers in this case, you 
expect to be paid your bill out of recovery; is that correct? A. I 
certainly do. 

Q. That is the arrangement you understand you have with the 
Piaintiff and her attorney; is that correct? A. No, I can't say that, 
because I am not sure I do have that arrangement. 

* * xe * 

160 Q. Doctor, you discussed the radial nerve of this lady. But 
didn't I understand you to testify that up to this point, you know of no 
injury to the radial nerve? A. There has been no injury. 

Q. And except for this limitation of movement which you have 
described resulting from keeping the arm immobilized over a long period 
of time, and except for the shortening, there is no other disability to this 
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arm, is there, Doctor? A. No, sir. 


Q. As I understood it, you stated that the arm is improving and 
as of the date of your last X-ray, which was in January, on January 29 
of 1958, that union was now starting over the whole fracture area? 

A. Yes, sir. : 

Q. It is fair to state, is it not, however, that as of the time 
that X-ray was taken, that there was not complete union yet; isn't that 
correct? A. That is correct. | 

Q. So that we have a situation, do we not, Doctor, in which this 
lady suffered a separation of this bone in December of 1955, and as of the 
date of your last X-ray on January 29, 1958, we still do not have a union 
of the fractured joint? Isn't that correct? A. I think we have early 
union but we do not have solid union. | 

Q. In other words, you still don't have solid union ? A. Correct. 

Q. Where you do not have a solid union, movement in the area 
could separate the fracture; could it not? A. If for any reason those 
plates become broken or sufficiently loosened somehow or other by in- 
fection, why, then, the fracture might give way with some minor injury 
rather than a severe injury. 

Q. As I understand it, Doctor, then, movement which you 
characterize as severe could cause a reseparation of this fracture; is 
that correct? A. Yes, right. | 

Q. You are familiar with the medical history of this , dade. are you 
not, doctor, prior to December 1955? A. Yes, sir. ! 

Q. And didn't you also treat her for injuries she sustained in an 
automobile accident on October 9 of 1952? A. I certainly did. 

Q. And at that time she gave you a history, did she not, of having 
fallen asleep at the wheel of her automobile and having run into and 
collided with a tree? A. I, unfortunately, can't find the history on that 
original injury in my notes. | 
Q. Do you have a recollection of it, Doctor? A. As far as I 
know, that is what happened, she went to sleep at the wheel. 

Q. She was unconscious for four days while she was in Casualty 
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Hospital immediately after this accident. Do you remember that? 
A. I don't remember that. I didn't see her right away. At the time of 
the original injury. 

Q. And at that time is the first time that she received, as far as 
you know, this fracture of the left arm through the humerus; is that 
correct? A. Yes, sir. She had a fracture at approximately the same 
site; also had fracture of the femur. 

Q. In addition to that, didn't she have a fracture of the lower 
left thigh above the knee? A. I just mentioned that. The X-rays are 
there from Georgetown showing the plated fracture in the thigh. 

Q. Didn't she also have fracture of eight ribs, that is, four on 
each side? A. To that, I am unable to testify. 

Q. Do you have any recollection of it? A. No, sir, I do not. 

Q. Do you recall that she suffered a severe laceration of the 
scalp, which resulted in a loss of blood, requiring transfusions? A. No, 
I didn't see her then. You see, I didn't see her until four weeks later. 

163 Q. You are the surgeon, I believe, are you not, Doctor, who 
actually performed the surgery necessary to attempt to cure that first 
fracture? A. Those first fractures, yes, both on her femur and on her 
humerus. I was called in consultation to see her on that approximately 
four weeks after her original injury. 

Q. Doctor, this accident occurred on October 9, 1952. Do you 
have any X-ray after that time and prior to December 9 of 1955 that shows 
a union of that fracture? A. Yes. The last X-ray I saw on her for that 
fracture, I felt that it was united. 

Q. Doctor, would you give me the date of that X ray? A. Yes. 
In August of '53, and again in September of '53. She was X-rayed at 
Garfield on the 30th, and Dr. Lavin's on the 17th; and at that time, I felt 
that there was sufficient bony union present to remove the pin. 





She had a small amount of drainage, a weeping drainage at that 
time, and she had the intramedullary nail in there. So I admitted her to 
Garfield Hospital for the purpose of removing the pin. 

Q. So it is your position, Doctor, that on September 30, 1953, when 


t 
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i the X-ray was taken in Garfield Hospital, there was a united fracture? 
A. No. It was sufficiently healed so I felt I could remove the pin. It was 
a 164 holding well enough at that time, and I felt I could remove the pin, 
and probably the low-grade infection she had would clear up. She was 
still draining from the original infection. ! 

Q. Isn't it a fact, Doctor -- and look at your X-ray reading of 
September 30, 1953 -- A. Yes. | 
L. Q. -- that that X-ray, which is 180480, shows as follows: 

, "Examination of the left arm shows intramedullary 

¥ pin extending from the head of the humerus to the medullary 
canal to within 5 cm.'s of the elbow joint space, there isa 

| non-united fracture with separation of fragments appearing on 

Point 6M of the shaft." ! 

A. That was the X-ray man's opinion, and I didn't happen to agree with 




















P him at that time; and I re-X-rayed a month later to see what Dr. Lavin 
felt about it. He felt there was a growth of callus at the fracture site 
4 Q. Iam not asking you any information about that. A. That is 

the report of Dr. Beckham. ! 

Q. Of the X-ray department of Garfield Memorial Hospital. 

A. That is right. ! 
165 Q. That is the firm of Groover, Christie and Merritt? A. Of 
e which Dr. Beckham read the X-ray. He was of the opinion it wasn't solid. 
- : Q. Doctor, will you produce a later X-ray? A. I produce a re- 
| port. On the 17th of December, '53, because I wanted to see where I was. 
™ At that time I felt there was a large enough ball of callus so I could have 
removed the pin. i 

Q. By that you mean there was sufficient callus formed to re- 


‘* move the pin, but you don't have a complete union even at that time, do 
you? A. No, I didn't say that. I said there was sufficient union at that 
™ time so I could do that, in order to get rid of the metal in there to try to 
ii heal the fracture. | 
ce Q. So let me ask you again: What is the date of the last X-ray 


which you took of this lady after her accident of October 9, 1952? A. I 
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don't seem to have an X-ray report after that one of Dr. Lavin's, 


Q. So the last X-ray that you have a record of is what date? 

A. Ihave a note that a check X-ray was made by me or for me on the 
28th of February, 1954 on her appointment chart, but I don't have the 
copy of that. 

166 Q. Do you have in your file the X-ray reading of an X-ray dated 
in February of 1954? A. No, sir, I do not have a copy of that X-ray in 
my file. Let me see if I have alluded to it in any letters. 

Q. Doctor, wasn't an X-ray taken later in 1954 of this lady's 
arm, somewhere around September, October? A. I have no record of 
one having been made. 

MR. MAGEE: Counsel, would you produce the X-ray taken in 
September or October 1954? 

MR. DONOVAN: Be gladto. Right here among the hospital 
records. 

MR. MAGEE: May I have it, sir? 

MR. DONOVAN: Yes, sir. You come over and pick it up, or do 
you want me to bring it to you? 

BY MR. MAGEE: 

Q. Doctor, I have in my hand an X-ray which I will ask you to 
come down to the board a moment to look at. A. Yes, sir. 

(Whereupon the witness left the witness stand. ) 

Q. Would you for the record, Doctor, identify the date of this 
record, place it'on the machine, and take a look at what it shows at the 
site of the fracture? A. This is No. 6761, 10/14 -- 

THE COURT: Will you speak a little more loudly, please, Doctor? 

THE WITNESS: Yes. No. 6761, 10/14/54. 

167 BY MR. MAGEE: 

Q. Doctor, is it not a fact, sir, that that X-ray clearly shows 
that there is still non-union in the fracture site? A. No. It is filled 
across. It is filled across in both views with nice new bone. 

Q. Doctor, when you have a complete union, will not that shaded 
area which you have just marked with your pencil, or pointed out with 
your pencil, completely disappear? A. Yes, sir. 
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Q. And that X-ray, then, does not show that that type of union 
is there; does it? A. No, sir; it shows about the same union as she 
has today. ! 

* * * * | 

168 Q. But it is fair to state, is it not, Doctor, that neither of the 
X-rays which you referred to show what we consider to be a good, com- 
plete and solid union of that joint? A. It is fair to state. 

Q. And when you do not have a complete and _ solid union of a 
fractured joint, do you give any special instructions to your patients as 
to how they should treat that area? A. Yes, sir. : 

Q. What are those instructions? A. They must be careful. 

Q. By that you mean that that particular arm, if it is a fracture 
of the arm, has to be favored? A. Yes; it should be favored iearaieiees 


so that you don't strike it. 
* 5a * *x 





169 Q. The reason you give these instructions to the patient is, is 
it not, Doctor, for the purpose of preventing that non-complete union 
from being refractured by the lifting of heavy weights or something of 
that sort? A. Yes, sir. 

Q. Isn't that correct? A. Yes, sir. | 
Q. And your instructions are to favor that arm ? A. Protect 
it and favor it. | 


| 
* * * * 


Q. I will reframe the question. Your instructions are to favor 


the arm; is that correct? A. Yes. | 
Q. I think you have already stated that means, cn't use the arm 
170 for the lifting of heavy objects, or things of that sort; is that 
correct? A. Yes, sir. Do light objects, and things like that to stimulate 
it, but not to overdo it. | 
Q. Doctor, let me ask you this: What instructions did you give 
this patient about driving an automobile in October of 1954, : if any ? 
A. I have no record. I don't know. | 
Q. You don't remember whether you gave her any instructions 


i 
\ 
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about driving an automobile or not? A. No. I made a note that her « 
progress was doing very well; but I didn't say a word about driving an 
automobile in my notes. 

Q. In driving an automobile, Doctor, where you have the possi- 
bility of having to stop suddenly or an emergency arising, a person in 
this type of condition which you have described, would that be a hazard é 
to the arm? A. Well, I think driving an automobile is a hazard, period. 

E am ‘supposed to be in New York today on the Trauma Committee of ° 
American College of Surgeons, President Eisenhower*s Committee for 
Safety. Iam going to leave for New York today. 

Q. Ican't hear you. A. I think it is very hazardous to drive a 

car at any time. I don't suppose it would make much difference as long 
171 as you have one good arm, you can handle the car all right. 

* * * * 

Q. And I believe you have testified, Doctor, that when you placed ts 
this lady's arm ina sling, around July of 1957, you gave her instructions 
again to be careful with the arm; and those are your present instructions 
today; are they not, sir? A. Yes. She doesn't need a cast or anything 
like that, but she must be careful not to injure it. The pin is supposed 
to be of about the same strength as two places. While the plates look 


much bigger in the X-ray. < 
Q. Now, Doctor, let's take the pin first. You inserted a Rush 
pin in her arm after the accident of October 9, 1952; did you not, sir? * 
172 A. No. No, she was plated first. 


Q. But eventually a Rush pin was placed in the arm; was it not? 
A. When that became infected, then I put a Rush pin in later. 
Q. So that the use of the plates was for a temporary function of 


getting union and then you removed the plates, and then put in a pin; is + 
that correct? A. She did not get union; had a lot of drainage; and so I 
removed the pilates and put in a pin. si 


Q. Now, can you tell the jury how long that pin was in the arm 
prior to December 9, '55? 
THE COURT: Prior to what date was that? 
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MR. MAGEE: Prior to December of 1955. I said, ss to be 


specific, Your Honor. | 
THE WITNESS: That was driven in on the 17th of J uy, 1953. 
BY MR. MAGEE: — 

Q. So the pin was in the arm from July 17, '53 antil! December 
of 1955, and wasn't removed until December 12, was it, of 1955, Doctor, 
when you discovered the fracture; is that correct? A. It was not re- 
moved until the fracture, that is correct. ! 

Q. Doctor, isn't it a fact that the Rush pin is a temporary means 
of holding a bone in position until union occurs? A. All of these internal 
fixation apparatus are. | 

Q. And if union does not occur, the pins are not designed to be 
used permanently as a basis of holding a joint together; are they, Doctor? 
A. No; they are made as an internal splint. | 

Q. And when union occurs, your practice is to go back in and 
take the pin out; is that correct? A. Well, not always. Because once 
union has occurred, the pin has ceased to be functional. We don't need 
it any longer. And you either leave it there or remove it as the patient 
desires. You don't have to take any of them out, because they are not an 


irritant metal; and so about more than half, I imagine, are left in. 


* * * * 
| 
174 Q. Now, if a metal pin of this sort, Doctor, is subjected to 
movement in that weights in excess of what you think should have been 
applied to the pin occur, couldn't that pin break from movement? 
A. Well, these pins, in the first place, are round. They are not square. 
Therefore, any fixation that one gets is longitudinal fixation and not 
rotary fixation. Union in the humerus often occurs or usually occurs if 
longitudinal fixation is accurate and sufficient. And for that reason, dia- 
mond-shaped pins for the humerus have not become popular like 
in the femur, the lower leg. This is the most popular internal fixation 
for the humerus. | 
Now -- what was that? 
Q. I merely asked you if a pin was in such position that it 


‘ 
' 
| 
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constantly was being bent a little because of pressure and weight was “« 


applied to the end of the pin, couldn't the pin eventually break? A. I 
imagine so; but that doesn't happen in the humerus. It is rotation, you 
see, motion that: you get on these pins, if you are going to get any. 

* * % x 

Q. You spoke of a rotation movement, Doctor. I am asking you ‘“ 
to assume that you had a non-union of a fracture at a fracture site where 
you get movement which is not rotation movement, movement which in- ° 
volves putting weight and moving that pin, shouldn't such a constant 
movement eventually break such pin? A. I imagine any metal will 

176 fatigue on such a thing eventually. These things are very strong. 
They are SMO steel. 

Q. But there is a point when they become fatigued and could is 
break if there was enough movement in the area where the pin is; is 
that correct, Doctor? A. I imagine that is partially correct. ». 

Q. Doctor, do you have any record of an X-ray being taken later 
than this October X-ray of 1954, prior to the X-ray that was taken in 
December of '55? A. No, sir. I didn't have the record of this one. 

Q. Doctor, I believe you indicated that while this arm was not 
completely healed, that assuming it doesn't suffer another injury, that 
you feel that this lady will eventually get a good function of that arm? < 
A. Yes, sir. 

Q. Doctor, I think you stated that you were given a history of = 
"immediate pain in this lady’s arm following this incident of December 
9, 1955." A. Yes, sir. 

Q. And it was because there was immediate pain in the arm that 


you assumed, as I assume you did in giving your report to counsel, that 
that so-calied electric shock might have caused the separation of the + 
fracture? A. Yes, sir. 
177 ' Q. You were not present at the time this accident occurred; were " 
| you, Doctor? A. No, sir. 
Q. Ali you know about it is what the patient told you? A. That 
is correct. 
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Q. Assuming that there was an electrical shock, Doctor, but it 
was not accompanied by pain, the pain didn't come at that time; would 
that change your opinion? A. Well, you wouldn't feel the pain that in- 
stant, Iam sure, but you would shortly after. | 

Q. In other words, you would feel it in a matter of hours? A. No. 

Q. Or minutes? A. Within a few minutes, as the muscle spasm 
left. . 

Q. When you have a fractured bone, and this was a refractured 
bone, you have pain just as you have in an ordinary fracture; do you not, 
Doctor? A. Yes, sir. 

Q. And that pain comes on shortly after the fracture; is that cor- 
rect? A. I should think so, sir. 

Q. It wouldn't be absent for one, two or three days; would it, 
Doctor? A. No. ! 

178 * * * * | 
REDIRECT EXAMINATION | 
BY MR. DONOVAN: : 

Q. Doctor, you have testified that you treated Mrs. Downs for 
injuries she sustained in an automobile accident, and that you plated 
her femur. A. Yes, sir. | 

Q. Have you ever removed the plates that were put in her leg? 
A. I don't think so. I don't remember taking them out. I think the 
X-rays are right there, because I saw them a minute ago. 

* * * % | 

Q. Now, Doctor, you further testified on cross examination, 
referring to this X-ray 6761, under date of 10/14/54, that you thought 
there was a beginning of a union, that there was new bone there? A. Yes, 
sir, bridging the gap. 3 

Q. Now, Doctor, could there still be movement in this fracture 
where new bone has formed and there is callus around it? A. At that 


179 stage of the game, there should be no motion at all. 
* a * Bs 9 
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Q. Doctor, what would the effect of an electric shock be on the 


muscles of the arm, if a person were well grounded and received a bolt 

of 110 voltage? What would be the effect? What effect does electric 

shock have on muscles? A. Electric shock, as I have seen it on people, 

when it occurs, the muscles go into severe and violent contractions. We 
180 see it a great deal in shock therapy for the insane. I did a lot 

of work with it when it first came out, when I was still in Baltimore at 

Hopkins. These 'people broke their hips. They break their backs; break 

about any bone you can think of, I have seen broken, and have had to treat. 

It just seems to depend on the position of the extremity, leg, or 
arm, or back, whatever it is, at the time. And we worked out a tremen- 
dous splint apparatus which we used to put on these people to try to keep 
them from breaking their bones and after we got that so nicely worked 
out, they started breaking their hips, which is worse. 

Now, fortunately, we have a drug which softens the contracture 
muscles and don't get so many fractures. 

Q. What causes the majority of fractures of the humerus, Doctor? 
Is it a blow or a contraction? A. The majority of fractures? I imagine 
it is the fall on the extended arm that would cause most of them. 

Q. Are the muscles of the arm, the bicep, the deltoid, the tri- 
cep, and so forth, powerful enough under contraction to fracture the 
humerus? A. Oh, yes. Many baseball pitchers get fractured humerus 
from throwing a ball. 

* * * 

RECROSS EXAMINATION 
BY MR. MAGEE: 

Q. Doctor, the electroshock treatments that you are discussing, 
are those treatments which are given in the treatment of certain nervous 
conditions and conditions of the mind? A. That is right. 

Q. And in that type of shock, the patient is placed on a table 


\ 
and electric current of a certain voltage is administered to the body? 
A: That is right. 
Q. To give a nervous shock to the brain; is it not? A. Yes. 
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Unfortunately, it spreads to anything else. 
Q. It spreads out through the injection of the shock into the brain 
into the other members of the body; isn't that correct? A, ‘That is correct. 
Q. When you first started these electric shocks, you had the ex- 
tremities strapped to the table, such as the arms and legs, because when 
the shock is given, the body goes through a violent movement; is that 
correct? A. Goes through a terrific contraction. 
Q. Because those arms and legs were not aowablb, because 
they were strapped down, it was the impulse of the muscles, then, that 
caused the fracture; was it not? A. That is basically teu, but there 
182 was a lot more to it than that. We made a pneumatic affair. We 
could strap them down and let's suppose the air resistance is given to 
these muscles gradually over a second, portions of seconds, that seemed 
to help; and then our hips started going; so we gave it up. ! 
Q. What I said was substantially correct; was it, Doctor ? 
A. That is right. | 
Q. The only thing you know about the so-called electric shock 
in this case is what the patient told you? A. Right. ! 
Q. Somebody pushed a button and she gota shock? A. That is 
right. | 
Q. That is all you know? A. All I know. : 
Q. You don't know how much shock she got, a static shock, or 
an actual direct injection of 110 volts into her system or not; do you, 
Doctor? A. No, sir. | 
Q. Doctor, what is your prognosis for infection in the future, if 
there is no further injury to this arm? A. I think she will go on and get 
a good arm out of it now. | 
Q. In other words, you think that the chances of any further 
183 infection are rather remote? A. Yes, sir. | 
Q. And it is your feeling that the plating which you have applied 
to the humerus in this case will eventually effect a cure through union 
of the joint? A. Yes, sir. | 
Q. And while that isn't complete yet, it is under way? A. Yes, sir. 


| 
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Q. Atthis time? A. Yes, sir. 

Q. And you indicated that the X-rays which you had placed on 
the board show that calcium is forming in the fractured area? A. Yes, sir. 

Q. But even today, it is not yet solid? A. Yes, sir. 

Q. That is typical in both X-rays; is it not, Doctor? A. Yes, sir. 

Q. Including the one that was taken in October 1954, of the prior 
injury? A. Yes, sir. 

Q. ButI think we have agreed that even in these X-rays, there 
still is not that complete union which you look for ina healed joint; 
is that right? A. That final solid union you like to have, it wasn't present. 

184 Q. And with a union in this condition, the patient is given instruc- 
tions to favor that arm until you get a solid union; is that correct? A. 
That is correct. 

* * * * 

MR. DONOVAN: Doctor, do you remember in this particular case 
what you told Mrs. Downs about the arm when you saw her in October 
1954? 

THE WITNESS: Well, I have written down here, well and healed. 

* * * ca 

MR. MAGEE: That healing is what you have already described 
to the Jury as exhibited in this X-ray; is it not, Doctor? 

THE WITNESS: Yes, sir. 

MR. MAGEE: You don't mean completely healed in any sense of 
the word; do you, Doctor? 

THE WITNESS: No, sir. 


* ak * * 

THE WITNESS: Pretty close. 

ok * * * 
185 LOLA T. PROFFITT 


was called as a witness by the Plaintiffs and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOVAN: 


* * * x 


a 
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Q. Are you acquainted with Mrs. Downs? A. Yes, sir. 
Q. Seated to my right here. How long have you known Mrs. 
Downs? A. Since '52, about five years. 


as ie oe * 


Q. Directing your attention to December 9, 1955, did you have 


occasion to see Mrs. Downs on that day? A. Yes; we went to town. 
Q@. What time of the day did you see her? A. She came up to 
my house about eight-thirty, a quarter of nine in the morning. 
Q. And how did she come to your house? A. In her car. 
Q. Did you go someplace from your home? A. Yes; we went 
in to town. We went to Hecht's. | 
Q. How did you go to Hecht's? A. In her car. ! 
. Who was driving the car? A. I drove up. 
. You drove to Hecht's? A. Yes. 
- Now -- A. No. 
How long did you remain in Hecht's? A. Wait a ‘mime. 
Yes, I drove up. | 
Q. Where did you park the car? A. In the parking lot. 
Q. Now, how long did you remain at Hecht's that day? A. We 
must have left about two, two-thirty. I don't know the exact time. 
Q. Did you go out of the Hecht store while you were down town? 
A. No, sir. 
Q. Were you purchasing anything on that day? A. yes, sir. 
We bought packages; we both bought packages; put them in storage ina 
locker, to keep from carrying them around. 3 
Q. Do you recall how many packages Mrs. Downs had? A. I 
know she bought a raincoat. ! 
Q. What was the condition of the weather on that day? A. It 
was raining. | 
Q. When you completed your shopping at the Hecht Company, 
what did you next do? A. We got in the car and came back to Eastover 
Shopping Center. : 
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Q. Who drove? A. Mrs. Downs drove. 
189 Q. And what did you do when you got to the Eastover Shopping 
Center? A. She had to buy groceries; so we went into Food Town and 


bought groceries. 

Q. Did you buy any groceries? A. No, sir. 

Q. Would you tell the Court and Jury what happened while you 
were in the store on that afternoon? A. Well, I went around with her 
and was looking around, looking at records, first one thing and another. 
And so when we went up to check out, I was standing at the back of the 
cart, and she was putting her groceries over on the conveyor. And she 
was holding the basket and, of course, I was looking around; and all ofa 
sudden, she made out a yell. Of course, I asked her what was wrong. 
She said she got an electric shock, and something was wrong with her 
arm; and she grabbed it like this (indicating). 

Q. What did you do then? A. I said: Really? 

She said: Yes. She had her pocketbook, I believe it was a strap 
bag; and I took her pocketbook; and she just stood there and looked dazed; 
so I took her pocketbook and I checked her out, her groceries. 

Q. Now, had she completely emptied the basket that she was 

190 carrying them in, or cart, as they call it, while she was standing 
there at the place, and before she got the shock? A. No, sir, I don't 
believe so. I believe there was a few pieces left. 

Q. Who completed the unloading of the cart? A. I guess I did. 

Q. And what did you next do after you checked the groceries with 
the cashier and left the store? A. Well, we went -- Mrs. Downs went 
on back, went on out; and when we got out on the street -- 

Q. Did she go out before you? A. Yes. She just walked on out 
and stood out there a little bit and went on out. When we got out on the 
street, and I said: Did something really happen? 

She said: Yes. 

I said: Slip your coat down and let's see. 

I slipped her coat off; and the arm was movable -- there was 
two pieces. 
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Q. Where did you go from the shopping center? A. : We went 


to my house. : 
Q. Did Mrs. Downs go in your house with you? A. No, sir. 
Q. How did you get from the shopping center to your ‘house ? 
191 A. I drove. . : 


Q. And from your home to Mrs. Downs'home, do woh know how 
| 


| 


she got there? A. Yes; she drove. 
Q. Did you have any conversation with anyone in the grocery 
store that day regarding Mrs. Downs' condition? A. No, sir. 
Q. How many people were there behind the checking counter ? 
A. You mean in line ahead? ! 
Q. No, I mean behind the checking counter. A. There was only 
one, checker. | 
Q. Was there anyone else there? A. I don't remember whether 
the one that bags them up was standing there at the time or not. 
Q. Who was bagging them? Did you see someone bagging gro- 
ceries that day? A. I can't say. 
Q. Do you remember how the groceries got out to the automobile? 
A. Yes. Someone took them out. | 
Q. Now, the purchases that Mrs. Downs made, were any of 
them large or heavy? A. Oh, no. : 
Q. During that day, had Mrs. Downs made any complaint about 
192 herarm? A. No. | 
Q. Did she have any accident to her arm in your presence ex- 
cept the one which occurred in Food Town? A. No, sir. : 
* * * * | 
CROSS EXAMINATION 
BY MR. MAGEE: | 
Q. Mrs. Proffitt, Mrs. Downs, I understand, is a friend of 
yours in that you go around together and have been out socially prior to 
this incident? A. Occasionally, yes. | 
Q. AndI think you testified you had known her since 1952? 
A. Yes, sir. * 
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Q. And during that time you went out shopping together? A. Yes; 
we have gone shopping. 
On occasions? A. Yes. 
You visited herather home? A. Yes, sir. 
She visited you at your home? A, Yes, sir. 
And so, ina sense, you were friends? A. We are friends. 
And as you said, you came all the way from the Philippines 
in this case to help her? A, Yes. 
Q. To testify on her behalf? A. Yes. 
Q. Now, you stated that you went to the Hecht Company that 
morning. A. Yes, sir. 
Q. At eight-thirty? A. Yes, sir. 
Q. You stayed there until two-thirty? A. Well, we arrived 
about nine-thirty. 
Q. Took a half hour to drive there? A. Oh, no; if we left home 
around eight-thirty, a quarter of nine, it depends on the traffic. 
Q. You got there at nine-thirty, and you were there until two or 
three in the afternoon; is that correct? A. Yes, sir. 


Q. During that time, were you making purchases? A. Yes, sir. 


194 Q. And when you made a purchase, would you have to carry it 
somewhere before you got rid of it? A. No, we didn't have to; but 
pulling around through the store with a lot of bags, it is -- 


Q. So there came a time when all your purchases were gathered 
together in one piace in the store? A. Before we went to eat, we took 
them down and put them in the locker, because it was easier that way. 

Q. So you did put a number of purchases in the locker? A. Oh, 
yes, we put them in a locker. 

Q. After you finished your lunch, there came a time when you 
went back to the automobile; is that correct? A. When we were coming 
home. 

Q. You carried your purchases? A. Yes. 

Q. Mrs. Downs carried her purchases? A. Yes. 

Q. And you put them inthe car? A. Yes, sir. 
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Q. And on that occasion, your memory is that Mrs. Downs then 
drove the car out to the Eastover Shopping Center? A. Yes, she drove 
back. | 

Q. Your recollection is, however, that you drove the car down 
town that morning; is that correct? A. I believe I did. : 

195 Q. And when you got to the Eastover Shopping Center, Mrs. 
Downs had to make some purchases? A, Yes. 

Q. And you and she went into the Food Town — in Eastover 
Shopping Center? A. Yes, sir. ! 

Q. She made the purchases? A, Yes, sir. | 

Q. She took the articles off the shelves and put them into the 
wire basket? A. (Witness nods assent. ) ! 

Q. That wire basket is equipped with rubber wheels; is it not? 
A. Yes, it is. : 

Q. She pushed the car around, making these various purchases ? 
A. (Witness nods assent. ) ! 

Q. And then she came to the checking counter ultimately, and 
you were behind her? A. Yes. ! 

Q. And you said that she checked some of the articles down to a 
point where there were a few left in the basket? A. In the basket. Well, 
she had some on the counter, and there might have been a aa left when 
the girl started checking. Moved the conveyor. | 

196 Q. Then she said -- she let out a yell and she said: I got a shock. 
A. Yes; she made a sound, hollered out; and I turned around, and I 
said: What happened ? : 

She said: I got an electric shock and something happened to my 


Q. And after that, then you finished purchasing the articles for 
her; right? A. I finished laying them on the conveyor. : 


| 
Q. Did you pay the money? A. Yes. | 


Q. To the cash register girl? A. Yes, I did. : 
Q. Was there a girl behind the cash register? A, Yes, sir. 
Q. Did you touch the basket? A. I can't say. | 
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Q. You picked the articles out of the basket? A. Yes; but you 
don't have to hold the handle or side; or maybe I did. 

Q. Iasked you, did you or didn't you? A. I can't say. 

Q. How did you get the basket out? A. They have boys pick 
them up and put them back in place. 

197 Q. Your testimony is you never touched the basket? A. No; I 
can't say I did not touch the basket, but I can't say I did. I probably did. 

Q. Did you get an electric shock? A. No, I didn't. 

Q. Did you touch the counter when you put the articles on the 
counter? A. Possibly, yes. 

Q. Did you get an electric shock? A. No, I didn’t. 

Q. When the change was made, the money was handed you by the 
girl behind the counter; is that correct? A. Yes. 

Q. In other words, the cash register was rung while you were 
there? A. She started the conveyor about the time she made the yell. 
Whether the conveyor run continuously, I can't say. 

Q. But when you finish your purchases, the second belt moves 
the groceries and things you buy down to the end of the counter; des it 
not? A. The first one moves them to a solid piece that doesn't move. 

Q. That is the cash register; is it not? A. Yes. 

198 Q. After the purchases are made, put on a second belt and that 
moves them down a little further; is that correct? A. Yes. 

Q. Did that happen while you were there? A. Did they move to 
the second belt? 

Q. Yes. A. I don't know. 

Q. But if such a thing occurred while you were there, you re- 
ceived no electric shock; did you? A. No, I didn't. 

Q. Did you receive an electric shock when the cash register 
was used? A. No, I didn't. 

@. And then the groceries were picked up by someone other than 
yourself? A. Yes. 

Q. Did they complain about receiving an electric shock when they 
picked up the groceries? A. No. 
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Q. And carried them out without receiving a shoei is that cor- 
rect, as far as you know? A. To the best of my knowledge. 
Q. Now, at the time you say Mrs. Downs received an electrical 
199 shock, there was a young lady operating the apparatus, that is, 





the conveyor belt, and the cash register; is that right? A.) Yes, sir. 

Q. Did she get an electrical shock? Did she yell? A. No, I 
don't know. I didn't hear it. | 

Q. You didn't hear her yell? A, No. ! 

Q. You heard no complaint from her that she received an electri- 
cal shock? A. No, I didn't. | 

Q. Then Mrs. Downs went on out and was in front of the store 
after you completed the purchases? A. Yes, sir. | 

Q. Without getting an electrical shock; is that correct? A. With- 
out my getting one, yes. 

Q. And whoever carried the groceries out, I assume, put them 
in the car of Mrs. Downs? A. Yes, sir. | 

Q. And Mrs. Downs. got in the car? A. Yes, sir. : 

Q. And did you get in the car? A. Yes, sir. i 

Q. Did you have to assist her in the car? A. I think I opened 

200 the door. | 

Q. You didn't have to physically assist her by helping her in? 
A. No; she was supporting her arm. 

Q. She got in the car on her own? A. [still carried the bags. 
She didn't have anything in her hands. I can't say truthfully whether I 
opened the door or not, but I probably did; and she slid in. 

Q. And from there you drove to your home? A. Yes, I did. 

Q. How far from the store was your home? A. Eleven miles 
from the D.C. Line. ! 

Q. And Mrs. Downs was beside you? A. Yes. ) 

Q. Then whenyou arrived at your home, you got out of the car? 
A. Yes. We sat and talked for a couple of minutes; and I insisted on 
driving her home; and she said, no, that -- of course, it was later in 
the afternoon; and my children would be home from school, and dinner to 


fix. Of course, then I would have a problem of the way to get back up to 
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my house. She said: No, I can do it. No gears to shift; and I can manage 


with one hand. So she insisted on driving home. 

Q. So you then went in your house after you stopped the car, after 
you had this conversation with Mrs. Downs? A. Yes, sir. 

201 Q. Then Mrs. Downs drove the car and went home, as far as you 
know? A. She went home, yes. 

Q. And you told us what was said in the conversation when you 
arrived home? You detailed that conversation, about it being inconvenient 
for you to drive her home, therefore she drove the car home herself; is 
that correct? A. Yes, sir. 

Q. Have you given us all of that conversation; do you remember? 
A. Of what was said in the car? 

Q. Yes. First, what was said at the house. A. She didn't go 
in the house. 

Q. No, but you have given us all that was said at the time, as 
far as you recollect? A. That was in the car. 

Q. Yes. A. She discussed how badly she felt, the suffering that 
she had gone through, andall this time to get this arm healed, and then 
something happened to it. She was very disturbed and so was I. 

Q. She was disturbed. We will say that. A. Yes, she was. 

Q. And I understand that. I am just asking you for the conver- 

202 sation. And you told us that she told you that. Was anything else 
said? A. I don't remember. 

% we oe sd 

Q. That was her decision, she would drive home and contact a 
doctor from her home? A. Yes. 

Q. And you thought that was all right, Iassume? A. Well, I 
had no choice, because I didn't want to disturb her any further than she 
was. When she insisted on doing it -- the patient is always right, you know. 

Q. And how much nursing experience had you had? A. I finished 
training in 1941 and I did general duty until January the 3rd of '42; and I 
was in the Air Force two years, and that was '44; and in every state we 

have gone, I have done some private duty and some general duty. 
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Other than the two years we were in Newfoundland, when a wasn’ t allowed 
to work. 


Q. So on the occasion when this incident occurred, be had this 


training as a nurse which you have described; is that correct? A, I had 
the training, yes. : 

Q. As I understood it, you didn't discuss this incident yourself 
with anybody in the store; did you? A. No, no, I didn't. | 

Q. In other words, you didn't go up to the young lady and say, 
the lady ahead of you got an electrical shock? A. No, I didn't. 

Q. Even when you went outside and talked to her on the curb, 
when the groceries were put in the car, neither of you went back into the 
store to tell them anything about the incident? A. No, we didn't. 

Q. You had never been back to tell anybody in the store any of 
the facts about this incident since that time? A. I never mentioned it 
to anyone in the store. | 

Q. Had you ever been to that store before, Mrs. Prottitt? 
A. Yes, sir. : 
204 Q. Had you gone through this checking counter before? A, I 
can't answer that. I don't know. : 

Q. Have you gone through a checkjng counter in the store ? 
A. I have gone through checking counters, yes. ! 

Q. On any of those occasions, did you receive any electrical 
shock? A. No. 

MR. DONOVAN: I object. We are dealing with a apevitic checking 
counter. He is dealing generally with the store. This accident occurred 
at a particular place. Unless he is prepared to show this witness has gone 
through this particular checking counter, I don't think this is a proper 
question. 
MR. MAGEE: This will be relevant. We have to bis this proof 
as it comes in. I propose to show -- : 

MR. DONOVAN: Let's approach the bench nee we make an 
offer of proof again. 


THE COURT: You may approach the bench. 
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(Whereupon counsel approached the bench and the following pro- 
ceedings were held out of the hearing of the Jury:) 

MR. MAGEE: As I stated in my opening statement, I propose to 
show there never had been an electrical shock given in any stiles of the 
store; never been able to demonstrate one; never changed or replaced 
anything, and never able to demonstrate one. 

205 He is putting us on the theory of res ipsa. He is not utilizing 
any other evidence of direct negligence. 

THE COURT: Are you going to have evidence that all of the lanes 
in the checking areas are the same ? 

MR, MAGEE: Yes, sir. We are going to tell the types we use. We 
are going to show it is a common type of equipment used generally through- 
out the industry. You have to in a res ipsa case. 

THE COURT: I think if you are going to rely on res ipsa, I will 
let it go in. 

* K * ad 

Q. I wonder if on any prior occasions when you used any of the 
checking devices in the store, you also testified you used them, you re- 
ceived no electrical shock; is that true? A. That is true; I never did. 

@. Have you been back to the store on any occasion since 
December of 1955? A. Yes, I have. 

Q. On those occasions, have you likewise made purchases in the 
store? A. Yes, I have. 

206 * * He * 

Q. Since you have been back to the store -- by "since" I mean 
after December 1955 -- you made purchases; is that correct? A. Yes. 

Q. And you went through the stiles, we call them sections, where 
you deliver your groceries to the cash register and an attendant, and you 
pay for them? You have been through that process? A. Through the 
checking line, yes. 

Q. And on those occasions, the equipment was operating, that is, 


the conveyor belts and cash registers were in operation; is that correct? 
A. Well, they had to be. 
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Yes. A. Yes. | 
So they were in operation and you used the basket? A. Yes. 


207 


220 


To carry your groceries to the checking counter ? A. Yes, sir. 
| 
On more than one occasion? A. Yes, sir. 


Now, on the subsequent occasions, have you ever received 


© © 


an electrical shock while you were in the store? A. No, I haven't. 
Q. Now, on the occasion when you were in the store/prior to 
December 9, 1955, did you ever hear anyone complain, other than Mrs. 





Downs, about receiving an electrical shock in the store? A, No, sir. 

Q. On the occasions since you have been to the store and seen 
people using these checking devices and cash registers, did you hear any- 
one other than Mrs. Downs ever complain about receiving electrical 
shocks? A. No, sir. | 

Q. So that this is the only instance of which you snd occurring 


in the store? A. It is the only one I have witnessed, yes. 
Q. Were you touching Mrs. Downs at the time she says she got 
an electrical shock? A. No, sir. : 
208 Q. Mrs. Downs purchased approximately thirty articles that day; 
didn't she? A. Thirty? | 
Q. Thirty. A. We didn't count them, sir, I am sorry. 
Q. If I were to tell you she purchased that many, would you accept 
that as a fact, or do you have some different number in mind? A, I 
would object to it. I don't think she purchased that many. | 
Q. I show you, Mrs. Proffitt, what Mrs. Downs has produced in 
evidence as Plaintiffs' 1 and 2, which is her grocery list and her check 
list, which you testified you paid. A. I did. 
Q. You paid this list? A. Yes. 
Q. How many items are on it? A. Thirty-one. 
Q. And the total is what? A, $12.55. 
Q. Thank you. Now, did you watch Mrs. Downs when she drove 
the car away from your home this afternoon of December 9,1955? A. You 
209 mean when she -- on her return trip home ? | 
Q. Yes. A. Yes. ! 
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Q. Did she have any difficulty driving the car? A. Sir? “ 

Q. Did she have any difficulty driving the car? A. No; she 
managed with one hand very well. We have a broad driveway, and she 
backed out a very short distance. 

Q. She backed out of the driveway? She had to back the car out 
to get it back on the road? A. Well, yes. 

Q. And she backed it out successfully and drove out? A. Well, ° 
she got it back. 

Q. She didn't run into anything; did she? A. Oh, no; we have 
about a six-car driveway. 

Q. The only people, then, as I understand it, that know your 


t 


version of this story are Mrs. Downs and her counsel. Did you tell 
anybody else about it? A. Would you ask that again, please, I am sorry. 

Q. Who else have you talked to about this incident other than Mr. » 
and Mrs. Downs and her counsel? A. Oh, occasionally when people b 
would ask why I was back over here. 

Q. Did you tell them that you came back to testify? A. I told 
them I came back to testify. 

210 Q. Did you go into the facts with those people? A. No. They 
would ask what happened, and maybe I would say. 

Q. Now,’ prior to December 9, 1955, you stated you had been out « 
with Mrs. Downs, Mrs. Proffitt. A. Yes, I have been out with her on » 
occasions. 

Q. Prior to the incident of December 1955, did she favor her 
left arm or not?! A. She didn't abuse it. She protected it, yes, to some 
extent. 

Q. So she was favoring the left arm? A. I said to some extent. 
She didn’t abuse it. She didn't try to lift things that she was afraid that 
she couldn't. » 

Q. Did she tell you that she was afraid if she lifted things prior * 
to December 1955, it might injure her arm? A. I have never heard | 
Mrs. Downs complain about nothing. 

Q. You had the distinct impression she was not lifting things 
with the arm for fear it would injure the arm; is that correct? A. I 
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think it would be natural that she would protect it to some extent after 


what she had gone through with. : 
Q. She had a long treatment of this arm prior to December of 
1955? A. Yes, she had. 
211 Q. Asa matter of fact, it had been injured in October of 1952; 
had it not? A. Yes. 
Q. She had an automobile collision when she ran ws tree? 
A. Yes, she did. | 
Q. And up until as far as you know, up until the time of the 
accident which you have described, occurring on December 9, 1955, 
she did favor her arm? A. Let's say she didn't abuse it, sir. 
_MR. DONOVAN: I can't hear you. | 
THE WITNESS: Let's say she didn't abuse it. | 
BY MR. MAGEE: | 
Q. By that, you mean what? A. Her favoring the arm wasn't 


i 
| 


noticeable. She did absolutely nothing to show she was favoring the arm; 
but close observing, I do think her heaviest work she would do it with 
the right arm. Naturally. ! 

Q. In that sense, there was a favoring of one arm over the other, 
which you have just described? A. I think there is with all of us. 


Q. Iam asking you about her, not all of us. A. Possibly so. 
* * * * 
213 J. PARRAN JARBOE : 
was called as a witness by the Plaintiffs and, having been first duly 
sworn, was examined and testified as follows: : 
CROSS EXAMINATION | 
BY MR. MAGEE: : 
Q. Doctor, you say you haven't made an arrangement. If a re- 
covery is made in this case, do you expect to be paid out of it? A. I 
beg your pardon? 
Q. If the Plaintiff should make a recovery in this case, do you 
expect to be paid out of it? A. Well, the bill is unpaid. I would expect 


some compensation. ! 
| 
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Q. To the extent of getting your bill paid, you have that much 


interest in the outcome of this case? You would like to see it paid? 
A. Well, naturally; but that is not the primary purpose why I am here. 


* * * * 


215 Q. Doctor, as I understood it, you said since the hospitalization 


in February of 1957, that your discussions with the plaintiff have been 
more or less over the telephone? A. Yes, sir. 

Q. You said further that while you have met her, it has been in 
and out of stores, and so forth, passing the pleasantries of the day; is 
that correct? A. That is right. 

Q. Now, Doctor, on December the 10th, I believe you testified 
that an X-ray was taken? A. Yes, sir. 

Q. Are you sufficiently trained in medicine to read X-rays? 

216 A. I should think so. 

Q. And you read that X-ray? A. I did. 

Q. And that X-ray showed a separation of the fractured humerus ? 
A. It did. 

Q. Now, that fracture was a fracture which had been obtained by 
this lady in October of 1952, was it not, originally? A. But the fracture 
was healed. 

Q. Iam asking you, was not there an original fracture which 
occurred in 1952? A. Yes, at that time she fractured her arm in an 
automobile accident. 

Q. And she had another series of fractures beside the arm ? 

A. Yes. 

Q. She had eight fractured ribs; right? A. Yes. 

Q. A fractured knee? A. Right. 

Q. Severe laceration of the skull requiring blood transfusions 
due to loss of blood? A. Of the scalp, yes. 

Q. Four days unconsciousness in the hospital following the acci- 

217 dent at Casualty? A. Yes. 

Q. The reseparation was a result of the injury that occurred at 

the first accident? Wasn't it a reopening of a fracture that occurred in the 
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accident that occurred in October 1952? A. Itwasa reopening of the 
healed fracture, yes. ! 

Q. You say it was healed. Do you have anyX-ray in your pos- 
session that shows this fracture to be healed prior to December 9, 1955? 
A. Ido not have any X-rays, sir, available with me, no, I do not. But 
I know. 

Q. What was the last X-ray that you gentlemen = of this ori- 
ginal injury prior to December 9,1955? A. Actually, she was under the 
cate of Dr. Cobey during that time for her injuries; and te ae know when 
the last X-ray was taken. 

Q. If I were to tell you that the last X-ray that was | introduced was 
in October of 1954, would you question that? Do you have any since then? 
A. No, I don't. Iam sure Dr. Cobey must have ordered that X-ray. I 
didn’ t. | 

Q. Doctor, would you step down here to the board with me, sir? 


' 
| 


(Whereupon the witness left the witness stand.) 


218 Q. Would you please tell me what the date of this X-ray is; and 


by that, Iam referring to what has been marked as Plaintiffs' Exhibit 
14-D. A. This is October 14, 1954. | 

Q. Fifty-four. Do you know of any X-ray between 1954 and 
December of 1955? A. No, I don't. 

Q. Now, would you please look at this X-ray and tell me whether 
or not -- take the first view -- there is complete union of that fractured 
area? A. There is not complete union, but there is union. 

Q. By that you mean that there is not the solid union that you get 
when you get a complete recovery shown in this X-ray; is that correct? 
A. This has a little bit of calcium in there-- 3 

MR, DONOVAN: Let the Doctor stand on this ste if he is going 
to explain. Here is a pointer, Doctor. : 

THE WITNESS: This stage of recovery of any fractere, I would 
almost be willing to take the cast off. Simple fracture of the forearm. 
There is callus there, calcium being deposited there. I would say there 
certainly is a lot of callus around here. 


219 
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BY MR. MAGEE: 


Q. True, but you can still see through that fracture; can you not? 

A. Yes, you can in a way, but, nevertheless, good fibrous union 
there, and calcium being deposited around those fibers. 

Q. When you get a complete union, and this joint becomes com- 
pletely healed, what happens to that shadow? A. That shadow wouldn't 
disappear for a long time even after you had a usable extremity. 

Q. Would it disappear eventually when you had complete: union 
A. Eventually. But there would be a scar there; you could tell where 
the fracture had occurred. 

Q. I didn't ask you that. I asked if this shadow area wouldn't 
appear almost as white as this? A. Almost, yes. 

Q. That is how you doctors determine there is complete union, 
complete, what you call, rehealing of the fractured area, by looking at 
these X-ray plates and ascertaining the thickness of the calcium that is 
deposited there; correct? A. I said there would be scar left in that bone, 
that site. Another X-ray taken, I don't Know, maybe six months later, 
would show where the original fracture was; but there is still solid union. 

Q. But you don't know of any such X-ray? Let me ask you this: 
You took an X-ray in your institution on December 10. A. Yes. 


220 MR. DONOVAN: What year? 


BY MR. MAGEE: 

Q. 1955. That was after the area had been refractured? A. Yes, 
sir. 

Q. What did that X-ray show with respect to calcium deposits, 
if you remember? A. Ido remember. Quite a bit of calcium there. 

Q. But you could still see through the calcium deposits? A. It 
was broken. 

Q. I understand that, but the calcium deposits which were there 
in that joint -- A. They were there. 

Q. -- could you still see through them? A. Because of the two 
parts. 

Q. Iunderstand. Could you see through them? Answer my ques- 


tion? A. If it is broken, you could see through them. 
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Q. Iam talking about the deposit, itself. You could see -- 
A, Like the cortexof this bone there. Just as solid as that. 
Q. In other words, there is calcium here? A. Yes, sir. 


221 Q. Correct. Now, you never discharged this lady as cured be- 


cause she was under care of Dr. Cobey; is that correct? /A. That is right. 
Q. Given the situation that you see on that X-ray plate, which is 

Plaintiffs' Exhibit 14-D, if you took a cast off an arm in that condition, 

would you give that patient any special instructions as to the use of that 





arm? A. I would say the use of this arm -- reasonable use of the arm. 
I don't mean doing gymnastics with it. Reasonable use of the arm would 
encourage the formation and deposition of calcium in this area. 

Q. Would you give instructions to favor that arm and not lift 
heavy objects? A. I would put a limit on it. Nothing more than forty- 
fifty pounds. Reasonable use, I think, would increase the healing. 

. Q. Would you permit a person with an arm in that condition to 
lift with that arm fifty pounds? A. I would put fifty as the top limit. 

Q. Do you think that would be taking any risk with the arm, Doc- 
tor? A. Well, that is a pretty hypothetical thing. : 

Q. You brought up the fifty pounds. A. I would tephrase that. 

I would say, you favor this to a reasonable extent. Say, to what degree. 


222 You have to put a limitation on it. I would say, the maximum of 


fifty. But nobody is going to go around lifting fifty pounds ‘just to show off. 





Q. Justa minute, Doctor. I don't want to argue with you. I want 
you to answer my questions. ! . 

-I ask you point blank, if a patient with an arm in that condition 
which. is shown by X-ray plate in Plaintiffs’ Exhibit 14-D, with that arm 
lifted fifty pounds, do you think there is a possibility of reinjury? A. 
That is a debatable point. 

Q. You answer it. You are the expert. A. mek is a good 
possibility could lift more than that and get by with it. 

Q. Is there a good possibility lifting it, she would reinjure it? 

A. At this particular stage, I certainly would not encourage lifting 
fifty pounds. 
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Q. Precisely. So you would tell them to favor the arm? A. To 
moderation. 

Q. Would! you discharge the patient at that time as cured? A. It 
is not cured, no. 

Q. Not being cured, you would suggest certain limitations in use 

223 of that arm; correct? 

MR. DONOVAN: Your Honor, I object. I think he has testified 
to limitations. He keeps on going over and over the same point all the 
time. 

MR. MAGEE: I don't think Iam going over the same point. 

MR. DONOVAN: I think you have asked the same question at 
least six times. 

THE COURT: I think the question may be answered. 

Proceed. 

THE WITNESS: Well, I would say, I would certainly favor that 
arm to an extent. For normal use, she could carry on her housework 
with it, she could do her cooking, washing, her dishes, taking care of her 
own household; but to go outside and do heavy manual work with the arm, 
it would be ridiculous at any time, whether it be healed or not. 

Q. Carrying things weighing up to fifty pounds would be on the 
verge of that danger area? A. Let me explain about lifting fifty pounds. 
There is a difference in having someone put a fifty-pound sack of gro- 
ceries in your arm and lifting up fifty pounds from the floor. Quite a bit 
of different muscular activity. If someone brought a fifty-pound block of 
ice and put it in her arm, that would stretch it. But lifting it from the 
floor. Nor would I suggest that she stretch herself from the chandelier 

224-5 by holding onto it. 

Q. You would give reasonable instructions to use the arm within 
reason, because it is not cured and it has to be favored until -- A. A 
Situation like this is almost never like this until you die. 

Q. But it will get better as time goes on? A. For practical 
purposes, it is all right. 

Q. And get stronger as time goes on? A. Yes. 
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Q. Doctor, would you look at this X-ray, which is Plaintiffs’ 
Exhibit 14-A. Isn't your deposit of calcium about the same as is shown 
in the first X-ray, Plaintiffs' Exhibit 14-D? A. I would say it is more 
here. 
Q. Then there is a better union shown in Plaintiffs" i than 
there is in Plaintiffs Exhibit 14-D; is that correct? A. Well, this is 
solid and so is this. | 

Q. Well, go back. Didn't you say there was more here? A. Yes, 
there is more here. | 

Q. And by more, you mean the calcification is more solid than 
it is in the prior X-ray? A. I mean that the fibers are certainly more 
plentiful, more deposition of calcium there, much more callus there. 

Growth of fibrous tissue where these nails are. | 

Q. What is the date of this X-ray, Doctor? A, Tanuary 29 of 
this year. 

Q. Would you discharge a patient in that condition without further 
treatment on that arm? A. I would discharge a patient, yes. 

Q. And tell them nothing about future use? A. No, I would also 
tell this patient she has plates in this arm with screws in it, and that for 
normal, practical use, this arm is a good functional arm. : 

Q. And yet you can still see through the calcium deposit at the 


fracture site? A. It is very minimal. : 
Q. Isn't this ithere? A. Yes, sir. | 


Q. Isn't it plainly visible on the X-ray? A, This, sir, is a scar. 
The fibrous tissue in here is very very thick. 

Q. But it is still not as white as the bone tissue and the bone, 
itself? A. That is correct. , 

Q. Which is what you ultimately see with the best union in a dis- 
located joint of that nature; is that correct? A. Yes. ! 

Q. So that you do not have a solidification of the bone in the X- 

ray picture, because there is a shadow at the site of the fracture? 
A. Well, as far as Iam concerned, this is healed. : 

Q. This one is healed? A. Yes. | 
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Q. And there is nothing further that needs to be done? A. No. ‘ 
So long as she gets along all right. 

Q. Your opinion is, looking at this X-ray, assuming this is the 
arm of the Plaintiff, that this arm has now healed? A. Yes, Sir. 

Q. Itis not cured? A. Well now, rephrase that again. This will 
take care of her so long as she lives for reasonable use. She will never 
be able to be an acrobat. She will never be able to throw baseballs with > 
that arm, because she has a permanent injury there. But for all practi- ° 
cal purposes, so far as housework and general duties are concerned, I 
would say it is healed. 

Q. You would say, go ahead and live a normal life with that arm 
from now on out? A. Yes. 

Q. And is there any evidence, as far as you can see, of infection 
in the area? A, Not now, no, because there is no particles of bone I see » 

228 coming off there. 

Q. And that was taken in January of this year; and you assume that 
today, which is the first of March, approximately, that there would still 
be more improvement? A. Yes. 

Q. In the Plaintiff's condition? A. I do. 


Q. So that you feel that the woman is able to go back today to all + 
of her household duties? A. Reasonable limits. 

Q. Within normal limits? A. Within normal limits. a 

Q. You may take the stand. - 


(Whereupon the witness resumed the stand. ) 
Q. Doctor, counsel asked you about scars on the hips. Think 
back. Isn't it a fact that after the automobile accident of October 9, 1952, 
the same type of grafting was engaged in by you gentlemen in connection a 
with this lady's arm? 
In other words, didn't you open both hips at that time? A. That e 
| operation was done at Georgetown Hospital. 


Q. Just your own recollection. Didn't such an operation occur? 
A. I don't know, to be frank with you. 
229 Q. Let's assume that it had occurred. Wouldn't the hips have 





95 

scars on them? A, Yes. ! 

Q. And when you went back on this last occasion, when you 
assisted Dr. Cobey in the operation on this arm again, when you took 
out the fracture pin and inserted a new pin, you went in the same area 
that had been done before and opened up the old scar; did you not? 
A. Are you speaking of the hip or the arm? | 

Q. Speaking of the arm now. A. At this particular time, we 
did not remove the pin; the pin was already out. | 

Q. Justa moment, Doctor. A. You are talking about January '57? 

Q. In December, wasn't this arm operated on and the pin taken 
out, the fracture pin, as you have described it? A. That was done in 
July, July 31. 

Q. It is your testimony that the fracture pin was taken out in 
July? A. No, no. We are way off, sir. ! 

Q. I thought we were, Doctor. Ithought it was done the succeed- 
ing Monday after the 9th of December. A. That is when the broken pin 
was removed. | 

Q. Which would be Tuesday morning or Tuesday afternoon? 


A. That is right. | 


230 Q. Didn't that require opening up the same area in which the pin 


had been put in originally? A. In the arm, yes. | 

Q. So you opened up the same scar area? A, Yes. 

Q. And then later on you assisted in an operation in which you 
removed the pin, because there was non-union; is that correct? A. I 
didn't assist in that operation. 

Q. Which one did you assist in? A. I only assisted in the last one. 

Q. Isn't that the one where you went in to remove the pin that 
had been put in on Tuesday of December in order to put a - in? 

A. No, no. 

Q. You tell me what happened. A. That pin was removed in 
July of 1956 by Dr. Cobey, himself. I was not present at that time. 

Q. Isee. A. The only time that I assisted in any operation for 
Mrs. Downs for her arm was January 2, 1957. 
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Q. That is when you did the plating? A. That is when we put 7 
those two plates in, yes. « 
Q. You call that plating, do you not? A. Yes. 
201 Q. And that was done because the use of the pin prior thereto 7 


had not been successful; at least, Dr. Cobey had not obtained a union; 
is that correct? A. The pin had been out for five months before this 
operation was done. 

Q. It was taken out because there was non-union? A. That is 
correct. ’ 

Q. And you were attempting to get union again by applying the 
plates to the fractured area when you assisted Dr. Cobey; is that 
correct? A. Yes, sir. 

Q. When you inserted the plates. 


Now, these are the plates that we are looking at on the X-rays i. 
at the board, the first of which is Plaintiffs’ Exhibit 14-A; isn't that 
correct, Doctor? A. That is right. > 


Q. And according to your testimony, this plate has now been 
so covered with calcium that the lady is healed? A. That is right. 

Q. As I understand it, early in the treatment of the second 
fracture of the humerus of the Plaintiff in this case, she suffered cer- 
tain reactions because certain materials in a cast which was applied to 


her irritated her skin; is that correct? A. Yes, sir. be 
232 Q. Were any tests taken of this woman for allergy purposes prior 
to the installation of the cast? A. No, not that I know of. in 


Q. And it was only after this condition was discovered that you 
then undertook allergy tests to determine what ingredient in the cast was 
causing the irritation? A. That is right. 

Q. And you discovered that a certain gum in the cast which had 
been applied caused irritation which necessitated its removal? A. Yes. » 

Q. And because of this gum which irritated the lady, you had to e 
put a second cast on; is that correct? A. Yes, sir. 

Q. Now, you know nothing about the facts which brought about 


the second fracture of this humerus in the Plaintiff's arm other than what 
the Plaintiff told you; is that correct? A. Nota bit. 
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Q. You were not there and know nothing of whether or not it was 
an electric shock that caused it? A. No, sir, I do not. : 

Q. You received a telephone call from this lady, and then took 
an X-ray the next day, as I recall; isn't that correct, Doctar, which 
would be the 10th? A. Yes, sir. 

233 Q. And then you advised her that because she was under Dr. 
Cobey's care, to see him and make the arrangements for the necessary 
care of this reopened wound? A. Yes. 

Q. And she did go to Dr. Cobey for the reinsertion! of a new pin. 
You know that? A. Yes. : 

Q. Now, Doctor, isn't it a fact that pins, circular bs which 
you insert through the center of a bone for the purpose of keeping that 
bone in alignment until a reunion of the fracture occurs -- pins or singu- 
lar pin -- A, What was the question, sir? . 

Q. Isn't it a fact that a pin -- is that a Rush pin we are talking 
about? A. Yes. | 

Q. That this Rush pin is inserted in a fracture, such as a frac- 
ture of the humerus, for the purpose of keeping the fragments of the bone 
in line in order that union may occur? A. Yes. ! 

Q. And it is usually placed in for temporary purposes? In other 
words, the pin in and of itself is not sufficient to maintain the union; isn't 
that correct? A. Maintain stability. : 

Q. True, but movement will dislocate the joint again unless it 
is immobilized; will it not? A. You still need immobilization, that is 
true. oa ! 

234 Q. Precisely. A. The pin will bring about a certain degree, 
supplement to the cast. 

Q. Precisely. You put the pin in and that holds the broken bones 
in position. That is the purpose of it; isn't it? A. Yes. 

Q. Then you apply the cast so there will be no movement of that 
fractured area? A. That is right. ! 

Q. Until union of the bone takes place? A. That is right. 

Q. That is the purpose of this type of operation; is it not, sir? 
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A. That is right. 


Q. When you get a complete union, you can then go in and re- 
move the pin, if you desire; can you not, Doctor? A. That is right. 

Q. Instead of immobilization of a fracture of this type, if there 
is movement through that fracture, could that eventually fracture the pin? 
A. With the cast on? 

Q. With it off. A. If you are sure that thing is healed, I don't 
see where you get any motion at all in that pin. 

235 Q. Let's assume it isn't healed. Let's assume you have move- 
ment in a pin area. A. I have never seen a pin broken. 

Q. One broke here. A. I know, but I have never seen a pin break 
from what you describe. 

Q. You don't know what this broke from. You weren't there. 

A. I have seen lots of pins. I have seem them in arms and legs. I have 
never seen one break before. 

Q. Could one? Let's assume there was not union in a joint. Take 
the humerus. And if there was movement, a person went out before the 
two sections of the bone had united together and used the arm, so that the 
fracture area moved, and the pin moved, and it moved over a period of 
several years, would you think that this pin would not ultimately break, 
if it were Subjected to movement? A. I think there would be plenty of 
indication ahead of time. 

Q. I didn't ask you that, sir. I asked you, could it break under 
those circumstances? Never mind the argument. 

ts * * oh 

236 Q. Could movement of a pin in a fractured area, which was not 
healed, where the pin remained in there a considerable period of time, 
cause a breaking of the pin? That is all 1 am asking you, Doctor. A. As 
I said before, I have never seen that happen. 

Q. Could it happen? A. I don't know. 

Q. All right. That is the answer. You don't know whether it 
happened or not. A. I don't know. That is true. 

Q. Now, aren't these pins supplied to you physicians by the manu- 
facturer with the statement that they are for temporary purposes only and 
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never are to be considered as taking the place of union of the joint? 
A. Iam not an orthopedist. I do not use these pins, I have never had 
a manufacturer supply me with anything. | 
Q. Then you don't know the answer? A, I don't know that either. 
237 Q. And would the same apply, for example, to the use of the 
plates and screws? You don't know whether they are supposed to be left 
there indefinitely or not, or whether they are to be removed? A. My 
orthopedic training in regard to a plate like you see on that humerus on 
that X-ray up there is, if union heals, everything is fine, leave it alone. 
Now, if a small, skinny person, wherein the screws can be palpated 
through the skin, and because of cosmetic effects are vi sible, then we 
would advise removal. Otherwise, we leave them alone. | 
Q. So then they are in for a temporary purpose and they can be 
removed after they have served their purpose? A. They are in tempora- 
rily; they can be permanent or they can be removed. : 
Q. You wouldn't remove them if they were needed for permanent 
purposes; would you, Doctor? A. I wouldn't remove them unless, as I 
say, because of cosmetic defect, or unless the patient specifically wanted 
them out. Some people kind of have peculiar notions about this thing. 
They think any metal attracts lightning. Where they get ridiculous notions 
like that, I don't know. | 
Q. You disagree with that? A. By all means. It is silly. Where 
you got a good union, everybody is happy, everything is fine, you leave it 
alone. | 
238 Q. The only thing I am asking about, you can remove them ? 
A. Yes, you can. ! 
Q. Once the bone heals, where the bone can stand on its own 
strength, it is possible to remove the plate and the pin because the bone, 
itself, will sustain the union? A. That is right. | 
Q. Andon the Rush pin, you even have a bent area on the end 
which is specifically designed to permit removal? A. That is right. 
Q. By drawing the pin out of the center of the bone} is that correct? 
A. That is right. 
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Q. Doctor, you stated that you have seen the Plaintiff here on 


several occasions recently in the store, and you have spoken to her; is 
that correct? A. That is right. 


Q. Having seen her, and having seen the X-rays, are you of the 


Opinion that she is now able today to assume all of her normal house- 
hold duties? A. I think so. 


@. And she is able today to resume normal work, such as being 


a cashier at Marshall Hall Park? A. Cashier doesn't entail any heavy 


work with that arm. 


239 


240 


241 


Q. Iunderstand. Iam just asking you. A. She could do it. 

Q. She could do that? A. Yes. 

Q. She could have done it from the date of that X-ray, Plain- 
tiffs’ Exhibit 14-A, which you said shows the joint was healed? A. Yes, sir. 

* * * 

BERNARD RALPH DOWNS 
was called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. DONOVAN: 

Q. State your full name, please. A, Bernard Ralph Downs. 

Q. Where do you now reside, Mr. Downs? A. At Marshall 
Hall, Maryland. 

Q. Are you the husband of Mrs. Esther Belle Downs? A. Yes, sir. 

Q. You haven't been divorced? A. No, sir. 

Q. Just living separate and apart at the present time? A. Yes, sir. 

Q. What is your occupation, sir? A. I work for General Services 
Administration. I am leading man electrician. 

Q. Leading man electrician? A. Yes, sir. 

Q. And what does that title mean? A. Weil, that is in the 
supervisory category. 

Q. In other words, like aforeman? A. No, I mean, before 
foreman. Next step below foreman. 

Q. How long have you been an electrician? A. For twenty-one years. 


» 
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Q. Do you have a license from any state or county? A. Yes, sir. 
242 Q. As an electrician? A. I have a master electrician license 
in the county in which I reside, which is Charles County. | 
Q. How long have you had the license? A. Well, I think they 
had to have a license, electricians, in 1938. I have had one ever since. 
Q. You have had one since 1938? A. That is right. — 
* % * | 
CROSS EXAMINATION 
BY MR. MAGEE: ! 
we * * cd 
244 Q. Now, Mr. Downs, how many times have you been in the East- 
over Shopping Center in the Food Town store? A. How many times have 
I been in there? | 

Q. Yes. A. The one time I went in there to examine the equip- 
ment. 7 

Q. Do you want this Jury to believe that anything would prevent 
you from walking in that store, looking at the cash register, looking at 
the conveyor belts? A. I went in there with Mr. Donovan and my wife. 

Q. Suppose you answer my question. Is there anything that pre- 
vents you even today, without speaking to anybody, walking in that Food 
Town store, looking at the cash register, which is sitting right there 
opposite the conveyor belts, the conveyor belts, and looking behind the 
cash register to see if it is grounded? A. It would be impossible for 

245 me to check that. | 

Q. Why? Did you ever look back there to see? A, The man 
wouldn't let you look at it in the first place. 

Q. What would stop you from looking at any of them today? 

A. It is impossible for you to look at a piece of equipment from the top 
side. 

Q. How do you know? Suppose I tell you the eee is right 
there, visible by just looking right at it? A. Well, it could be there now, 
but impossible for me to check on it the time we went in there, because 
they would not let us look at it. : 
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Q. You want the Jury to believe that you have been prevented 


from ever going in there after that time and finding out whether or not 
the cash register and the conveyor belt were grounded? Do you want the 
Jury to believe that? A. Sure I want them to believe it, because, I 
mean, it is the truth. 

Q. You are an electrician; is that right? A. That is true. 

Q. There are laws governing the State of Maryland for the in- 
stallation of electrical equipment; are there not? A. That is true. 

246 Q. Before you «an get a permit to operate them, what happens? 
A. You have to be a licensed electrician. 

Q. And it has to be inspected? A. Yes, sir. 

Q. It has to comply with the electrical inspection building code 
laws; does it not, sir? A. Correct. 

Q. Before any such equipment as this type that is in this store 
can be used for that purpose, it has to pass inspection; right? A. It 
should be, yes. 

Q. Iam asking you, isn't that the practice? A. That is the 
practice. 

Q. And you know it because you are an electrician in Maryland? 
A. Yes. 

@. Now, when you and Mr. Donovan and your wife went to the 
Food Town on Monday, which was two days after the incident of December 
9,1955, didn’t the manager of that store attempt to get all of the details 
of this so-called situation from your wife; and didn’t Mr. Donovan tell 
her not to give him any information? A. He didn't try to do anything. 

Q. He said nothing? A. He -- we asked to look at the equip- 


247 ment. He said, no, nothing wrong with the equipment. 
Q. What'else did he say? Did he try to get the facts from you 
and your wife as to how this happened; and didn't Mr. Donovan tell you, 
don't give it to him, let's get out of here? 


Did that happen? A. You are wrong. 
Q. It did never happen that way? A. I told you I had only been 
in that store one time. 
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Q. Let me put it this way: You went in for the purpose of looking 


at the cash register and the conveyor belt; is that correct? A, Correct. 

Q. And you didn't see them; is that correct? A. We were per- 
mitted not to look at them. 

Q. Did you tell these people about all the events that eas 
on December 9 that caused the accident; or did you turn around and walk 
out? A. We had already talked to the manager and told him what had 
happened. : 

Q. What did you tell him happened? A. We told him that the 
wife had been in there and got her groceries and she received an electric 
shock when the cashier took and pressed the button and energized the 
track that pulled the food down, and, in turn, she gota shock, turned her 

248 around, and she received this shock that broke the pin in her arm. 

Q. And didn't the manager attempt to question her further about 
where it happened, who was behind the cash register? A. We had al- 
ready told him where it happened, in the first line. | 

Q. And didn't he also want to find out whether or not there were 
any witnesses to this accident? A. Well, as I remember, ho. 

Q. Didn't the manager specifically ask your wife whether there 
were any witnesses, to this accident, and didn't she say there weren't 
any ? ! 
Think carefully now. A. I don't remember that, to tell you 

the truth. | 

Q. You just don't remember. It could have happened, but you 
don't remember; is that right? A. I don't think it did sei i 

Q. You don't think it did? A. No. 

Q. But your position is, you don't remember; is that correct? 

A. That is correct. : 
Q. You are a Plaintiff in this action, aren't you, sir? A. Yes, sir. 
249 Q. Did you tell your lawyer, who was a lawyer and not an electri- 
cian, that if you could get the right to look at that cash register at that 
time, you could find out immediately that it wasn't grounded? A, I did, 
by just looking at it. | 
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Q. You never took any steps to get an inspection of that material 


that you know of? A. We were refused denial of looking at any of the 
equipment. 

Q. You think that would prevent you from seeing it? A. It 
naturally would. 

* * * ak 

250 Q. Mr. Downs, were you living with your wife when she ran into 
a tree with her automobile and injured herself in October of 1952? A, 
Yes, sir. 

Q. She was seriously injured in that accident; wasn't she, sir? 
A. Yes, Sir. 

Q. She had far more injuries to her body in that accident than 
she did in December of 1955; didn't she, sir? A. She did. 

Q. She had a fractured arm, eight fractured ribs, lacerated 
scalp, fractured knee, all self-inflicted in this accident of October 1952? 
A. Yes, sir. 

Q. And that required a long course of treatment; didn't it, sir? 
A. Yes, sir. 

Q. Now, is it your position that during the course of treatment, 
there was no change in the attitude of your wife and whether she was irri- 
table or was she ‘always as nice and sweet to you after that accident as 
she was before? A. I tell you it was altogether different attitude for the 

251 second time she got hurt than it was the first time, because -- 

Q. There was no irritation because of the first accident ? 

A. It was, yes, to some extent, but not like it was the second time. 

Q. Notwithstanding that she received far more injuries in the 
first accident? A. Correct. 

Q. Would you say that she was in cast for just as long periods of 


time in connection with the first accident as she was in connection with 
the second? A. Yes, sir, I think so. 

Q. So her inability to sleep, would you say, affected her, at 
least her attitude toward you, was also present after the first accident; 
wasn’t it? A. I will tell you, she was in the hospital more than she was 
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f back and forth at home the first time than she was the second time. 
> The second time, just in and out. : 
> Q. What you are saying is, her injuries were such that she 
spent longer periods of time in the hospital during the first accident 
- than she did in the second? A. Yes, sir. ! 
Q. Therefore, she was away from you and wasn't living with 
252 you and wasn't as much irritated because she was in the hospi- 
, tal; is that it? A. Yes, sir. | 
° Q. How often do you see your wife today, Mr. Downs? A. We 
. have been separated since 1956, and most I have seen her since this 
m trial has been on. | 
Q. You have seen her in Court since the trial opened. Did you 
see her prior to the commencement of the trial? A. No, sir. 
Q. Have you observed her coming in and out of the Court, putting 
on her coat, and things of that sort? A. Have I observed her? 


he Q. Yes, while you were here at the trial. A. Yes,| sir. 
_~ Q. She does that? A. Yes, sir. : 

Q. You don't visit her in her home any more, do you? A. No, sir. 
. Q. You don't know what household duties she performs now, do 


you? A. I do not. 





Q. Does she leave the Court and go home each evening after this 


a hearing is over unassisted, as far as youknow? A. As far as I know. 
+ Q. In other words, you don't take her home? A, No, sir. 

. 253 Q. Do you know how she gets home? A. She has got the wit- 
pes nesses that go back and forth; they drive her back and forth. Her boy 


drives an automobile. : 
Q. She is driven back and forth to the Court House ? 
MR. DONOVAN: Let him finish. | 


@ BY MR. MAGEE: | 


|. Q. Complete what you were saying. A. Her son takes the car, 
| « drives it back and forth from her home, as far as I know. | 


Q. You see her son drive her up in the morning? A. Yes, sir. 
Q. You see him drive her home in the evening? A. Yes, sir. 


| 





106 

Q. You see her put her coat on and if she has a hat, puts that on, 
and goes and gets in the car? A. Yes, sir. 

Q. Unassisted, as far as you know? A. Yes, Sir. 

Q. Have you been to lunch with her any time during the trial 
here? A. Yes, sir. 

Q. Has she been able to eat her lunch? A. Yes, sir. 

Q. Does she use both hands? A, Yes, sir. 

254 MR. MAGEE: No further questions, Your Honor. 
REDIRECT EXAMINATION 
BY MR. DONOVAN: 

Q. Just a single question. Mr. Downs, you were asked about 
Maryland inspection of electrical installations. Do you know whether 
or not that inspection also includes appliances which are placed in such 
as cash registers and things of that kind? A. No, sir. On inspection, I 
mean, the stationary equipment is put in there. Put in a machine in there 
that plugs in, that equipment is not inspected. All they do is take a rub- 
ber cord and plug it in, and if it does not have a bonding wire, which we 
call is a ground wire -- I mean, it is a possibility right there that the 
machine could be grounded or shorted. 

Q. Would the equipment use a separate ground from that used 
by the electric wires to the outlets? A. All equipment should have a 
third wire in it which is a bonding wire. 

Q. I see. 

RECROSS EXAMINATION 
BY MR. MAGEE: 

Q. By third wire, you mean there is in addition to your positive 

and negative current wires, a third wire which goes to a metal conduit 
255 which goes into the ground and that is your grounding system, is 

it not, sir? A. This third wire is a green wire by code -- 

Q. And it comes out-- 

MR. DONOVAN: Let him finish. 

Your Honor, the witness is trying to answer, and Mr. Magee is 


interrupting. 
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THE COURT: Had you completed your answer? | 
THE WITNESS: No, sir. | 
THE COURT: You may complete it. Proceed. | 
THE WITNESS: This third wire, which is a green wire in the 


conductor which is black and white -- the green wire is attached to the 


housing of the machine, and the green wire is also, if it is put in there, 


any such occurrence like this to happen. 


what we call bonded, tied onto the piece of electrical equipment, ties 
them both direct together, and everything is bonded together to prevent 


BY MR. MAGEE: | 
Q. And that is the system that should be used in installing equip- 


ment of the type that is in Food Town; in other words, the cash register, 


which is electrical, and this conveyor belt should have the three-wire 


256 


258 


system? A. Yes, sir, that is correct. 


Q. Assuming that it has it, that is the type of sah that you 


use to prevent shorts; is it not, sir? A. That is correct. 


MR. MAGEE: That is all. 
MR. DONOVAN: That is all. 


* * * * | 


| 


(The following proceedings were held at the bench, out of the 


hearing of the Jury:) 


THE COURT: I am speaking now to Defendant's attorney. 
The Court, in order to have some notion about schedule as to when 


the case will be submitted to the Jury, within probability, will ask counsel 
for the Defendant what estimate of time he puts on his case? 


MR. MAGEE: Your Honor, I am trying to finish today, I have 


scheduled all brief witnesses. 


THE COURT: Your evidence? | 
MR, MAGEE: Yes, sir. There are six witnesses here at the 


moment, and our doctor is on call for one-forty-five. I am hoping that I 
can get rid of these. They are not all long witnesses, as Your Honor 
can appreciate. I think they should finish today, assuming that cross 
examination isn't protracted. 
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THE COURT: Arguments in the morning and instructions? 
MR. MAGEE: Yes, sir. 
* keke kK KK KK KK K 

MR. DONOVAN: Your Honor, I would like to say at this time, I 
am taken by surprise by Defendant's counsel's statement that he has six 
witnesses. 

According to the pre-trial order, we were to exchange a list of 

259 witnesses. I was furnished with a list by Mr. McFadden, who 
answered the letter I wrote to Mr. Magee, giving me the names of three 
witnesses. I happened to know the three witnesses and what they were 
going to testify about, and made no further inquiry of them as to their 
testimony. 

THE COURT: Perhaps some of these are cumulative. 

MR. MAGEE: They are. I have two checkers, Your Honor, that 
were there together. Mrs. Saunders, whom you know about, the girl 
actually operating the machine. Her immediate supervisor was three 
machines away at Station 9. Ihave her. And Ihave one man that 
checked -- I finally found the two men which I didn't have the names of 
at the time, who actually checked these machines when the complaint 
came in. I have the electrician and -- 

MR. DONOVAN: Your Honor-- 

MR. MAGEE: Justa moment. And I have the representative 
from the National Cash Register Company. We both reserved the right-- 
and you did in your own--that any witnesses that we didn't know at the 
time, that we would produce them at the trial. I don't see any prejudice 
involved. 

MR. DONOVAN: Well, yes, Your Honor. 

MR. MAGEE: What is it? Mr. Beiser, who you quoted. 

MR. DONOVAN: I don't object to Mr. Beiser or Mrs. Saunders 

260 or Dr. Becker. 

MR. MAGEE: I have to have somebody from the company in 
order to testify about the use of these machines. I may settle for just 
Mr. Snider, because he is the president of the corporation, to explain 
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how many machines existed. If you are relying on res ipsa, we have to 


rely upon the practice in the industry. 
THE COURT: I think it can be stipulated, in reliance on res ipsa, 

where the Defendant is required to move on the basis of the presumption 

of negligence that enters the case as a result of the application of the doc- 


* trine of res ipsa loquitur, that the Defendant, in meeting that responsi- 
> bility, would produce someone who would testify with respect to the 

» mechanism, you might say, the mechanics of the operation of the device 
" which is involved in the claim of negligence. : 


MR. MAGEE: I have given him, in answer to iia nae EIB, 
the names of these companies that made the inspection. They have got 
them. | 

MR. DONOVAN: May it please Your Honor, I did anticipate until 
4 there was an exchange of witness lists. I assumed if these machines 

were checked shortly after the report was given to the manager of the 
store, that the names of the persons who checked them would be available. 
No names were furnished me; and certainly, the name of the man 
261 from the National Cash Register was known at that time, Your 
Honor; and naturally, I assumed that they weren't going to produce anyone. 
Here is where I am prejudiced. I had intended to have an electri- 
> cal engineer to advise me as to the type of examination that I should 
“ make. I have no one here who is an expert in the electronics or in electri- 
cal engineering. I am now greatly handicapped by suddenly being con- 
fronted with individuals who are going to testify in this case, who must 
have been known to the Defendant shortly after the accident occurred in 


1955. | 
7 Now, this case was pre-tried, may it please the Court, in October. 
» I didn't get a list of witnesses from the Defendant until December. I wrote 
» a letter about it, and asked about when we could exchange witness lists. 
“ So they had two months after the pre-trial in which to eer their witnesses 
7 together. 


They gave me a witness list. I gave them mine. have called no 
one that I did not list. And I think they have had as much opportunity to get 
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complete and full information at that time in order that I could prepare 


to meet their defense as I had to give them information from which they 
had an opportunity to prepare to meet the Plaintiffs’ case. 

I say, Your Honor, I am going to be prejudiced by this. I can't 

go out today and get an engineer. I don't know where to go. 

MR, MAGEE: I don't follow that. 

MR. DONOVAN: They are going to testify about things that I 
have no technical knowledge of. 

MR. MAGEE: Testify to nothing except they went out to inspect 
the machines for shortage, to check. 

THE COURT: As the Court has said, it may be technically a 
rather loose use of the pre-trial proceedings or somewhat misuse of the 
pre-trial proceedings. I am not saying that it is, but I can see where 
counsel for the Plaintiff would feel that there might be some obligation 
on the Defendant to advise counsel of the identity of witnesses that he is 
going to use as technical witnesses. 

Nonetheless, the Court does feel, irrespective of that, Plaintiffs 
could hardly justifiably state that they are taken by surprise to learn that 
the Defendant intends to produce witnesses who will seek to exculpate the 
Defendant, in the circumstances, in the only manner in which that could 
be done on the grounds of negligence, which would be to have somebody 
give testimony in explanation of the operation of the machines to support 
the claim that this electrical shock did not arise from the operation of 
the machine -- that it was not the cause of the electric shock. 

MR. DONOVAN: Now, Your Honor, may I just indicate one other 


263 thing to you, to show you that this is more or less of a systematic 


course that they have followed. I have served written interrogatories -- 

MR. MAGEE: Oh, now, that is absurd. 

MR. DONOVAN: Just a moment. Don't interrupt me, please. 

I served written interrogatories. They stated there were only 
two people in the store that had any knowledge of this. Now he is bringing 
in other witnesses. 


Look at your answers. 
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! MR. MAGEE: Look at the answers. I submit that you look at 
| them. You asked what people witnessed the accident. No| witnesses wit- 
i‘ nessed the accident. | 
MR. DONOVAN: Let His Honor read the question, 
MR. MAGEE: Which one are you relying on? | 
MR. DONOVAN: Let me get my file. 
THE COURT: What particular question did you have in mind? 
MR. DONOVAN: Question 21, Your Honor. 
° THE COURT: Twenty-one? 
MR, DONOVAN: Yes, sir. 
THE COURT: Yes. That reads: ! 

"State the names and addresses of all witnesses 

known to Defendant or its counsel who claim they | saw or 
know anything about the injury to the female Plaintiff, 


264 Esther Belle Downs." | 
4 MR. MAGEE: He said, "knows." Nobody knows | anything about 
r it. All we have is the report coming back to us. | 


THE COURT: The answer to that is two persons. 

MR. MAGEE: The cashier and the manager that you talked to. 
Those are the only two that ever heard anything about it. Your own 
testimony shows that. | 

THE COURT: I don't quite feel that the question encompasses an 
inquiry as to people who know about the mechanical operation of the 





mechanism of the machine. This in the question would be interpreted 
as to who was present in the store and knew anything about the injury to 
the Plaintiff. | 

Now, if a person comes in and testifies as to the operation of the 
machine, I don't believe that person would be included in the category of 


a persons that know anything about the injury to the female Plaintiff. 
« That is the way I view it. : 
. MR. DONOVAN: Very well, Your Honor. Then Task you to look 


at question No. 3 in the pre-trial requested stipulations. 
THE COURT: Three? : 
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MR. DONOVAN: Yes, sir. 

THE COURT: "Exchange of names and last known addresses 
of any known witnesses within ten days." s 

265 That is what the Court referred to when it said that this might be 

considered to be a rather casual observation of the pre-trial rule, or 
might be considered to be something in the nature of a violation of the 
pre-trial rule which requires open dealing rather than arm's length 
dealing between counsel. But the Court will repeat that it has got to take 
a pretty broad view of this situation. % 

I don't mean to be repetitive, but since you have raised it speci- 
fically with reference to Paragraph No. 3 of the pre-trial stipulations 
requested by the Plaintiffs, which is: 

"Exchange of names and last known addresses of 

any known witnesses within ten days." 
That while the Defendant has not been fully frank in failing to give you 
the names of the witnesses who he is now seeking to put on the stand to * 
testify as to the mechanics of this operation, electrical operation, yet _ 
it would seem to the Court that the Plaintiffs could hardly be said to be 
taken by surprise to learn that the Defendant does intend to produce 
someone in an endeavor to explain his version of the operation of the 
machine. 

That is about the only defense he has got when the presumption 
of negligence is present under the doctrine of res ipsa loquitur. So if 

266 he doesn't produce anybody to tell how the machine operated, he 

would be simply asking the Jury to accept the testimony of the young 
woman who operates the machine that there was no electric shock there 
and that the machine didn't give off one, which would seem rather weak 
preparation for defense of a case like this. ‘. 

I would assume, if I were trying a case for the Plaintiffs, that a 
somebody was going to be produced by the Defendant to explain the techni- 
cal detailed operations of the machine, to support the Defendant's burden ” 


that the presumption of negligence is dispersed by the testimony of the 
Defendant. 





113 
MR. DONOVAN: Yes, sir. 


Now, I assume that these people, who are still not known to me, 


are going to testify to certain tests that they ran to determine whether 
there was any short circuit or what they call electrical seepage in the 
electrical circuits. : 

I would like Your Honor to inquire of counsel when these tests 
were made. That would indicate whether the information was available 
at the time he gave me these witnesses. If they were made after that -- 

MR. MAGEE: These tests, according to what I found, were 
made the next day, Your Honor, on the 13th and 14th. Called in the two 
people who are named. We have already told you who installed them. 

267 The representative of each one was called in to check it. In your 
interrogatories, you were given the names of the people that installed 
the equipment. I finally ran down the repairman that actually made the 
test from each unit; that is all. | 

MR. DONOVAN: Took two years to do that, Mr. Magee ? 

MR, MAGEE: I don't understand you. 

MR. DONOVAN: The test was made in 1955, according to you. 
It is 1958. 

MR. MAGEE: Yes. | 

THE COURT: Well, if counsel for the Plaintiffs feels he needs to 
be protected in any way short of an order by the Court denying the Defen- 
dant the right to produce the witnesses, I will be glad to hear counsel 
for the Plaintiffs as to his suggestion. But the Court isn't persuaded 
that it should enter an order denying the Defendant the right to use the 
witnesses mentioned. ! 

If you want something in the nature of an opportunity to contact 
someone to be here while they testify, or to submit their testimony to 
someone so that you can then go over it, and you can use it in rebuttal 
testimony, or something of that nature, the Court will consider that. 

But it is not persuaded that it should deny the Defendant the right to use 
these witnesses. | 

MR. DONOVAN: After I put this stipulation in, may I have just 
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268 five minutes to talk to Mr. Downs outside and see if I can get 
hold of an electrical engineer immediately? 

THE COURT: Yes, I would be glad to give you that time. We 
will take a recess for that after you put in your case. Before the Defen- 
dant starts to put in his case. 

MR, DONOVAN: Yes, sir. 

* * 3 * 

MR. DONOVAN: I don't want to object to each one of these wit- 
nesses as they get on the stand and testify, who haven't been named, 
Your Honor. So may I now note on the record objection to testimony of 
any witness whose name was not furnished by the Defendant and whose 
name was available at the time the list was given me? 

THE COURT: Yes; that objection will be made a part of the 
record. The objection will be noted. The objection will be overruled. 

aK * * * 

269 HAZEL SAUNDERS 
was called as a witness by the Defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Mrs. Saunders, would you please give us your full name, 
please? A. Hazel Gray Saunders. 

Where do you live, ma'am? A. 4309 Wheeler Road, S.E. 
And you are married? A. Yes. 
Mrs. Saunders, are you presently employed by Food Town? 


270 Yes, sir. 


©poeoo 


I ask you whether or not you were employed by Food Town 
prior to December 9 of 1955? A. Yes, sir. 

Q. And in what stores of Food Town have you worked, Mrs. 
Saunders? A. Numbers 9, 24 and 12. 

Q. Now, were you employed shortly after Store No. 24 opened 
to operate one of the cash registers in that store? A. Yes, sir. 

Q. And when did you go to work in Store No. 24? A. About two 
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weeks before. Two weeks after it opened. It was two weeks after it 


opened. | 
Q. In other words, you went to work for the store two weeks 

after it opened. Do you remember approximately when the store opened? 
A. The 17th of October. : 

Q. October or was it November? Think. Give your best re- 
collection on it, that is all. Did the store open on November Ai? Ay 
think it did. : 

Q. Of 1955? A. That is right. 

Q. This was anew store? A, That is right. 

271 Q. Was the equipment in it new or old? A, It was new. 

Q. Now, on December 9, which was a Friday, what station in the 
store did you operate that day, Mrs. Saunders? A. No. 6. 

Q. Now, do you have some other way of identifying that station 
by numbers on the tapes? A. Yes, 104. | 

Q. I show you what has been marked as Plaintiffs’ Exhibit No. 2, 
which is a tape, and ask you whether or not that tape came - your 
machine? A. Yes, it did. | 

Q. And does it bear, as you have stated, at the top. the designa- 
tion, Register No. 104? A. That is right. ! 

Q. And that is the equivalent to Stand 6? A. That is right. 

Q. Is that correct? A. That is right. ! 

Q. Mrs. Saunders, do you remember anything about the weather 
on that date? A. No, I don't. : 

Q. Did anything unusual happen in the store on December 9 of 
1955 that you saw? A. No. 

Q. I ask you specifically whether or not this lady, who sits here 
at the end of counsel table, by the name of Mrs. Downs, or any other lady 
ever exclaimed at your stand that they had received an electrical shock ? 
A. No. | 

Q. Did any lady stop in the process of buying a group of groceries, 
complain of an electric shock, and walk out of the store on that day? A, 
No, sir 
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Q. Now, you had been operating this equipment at this particular 


stand prior to December 9 of 1955; is that correct? A. Yes, sir. 

Q. At any time during that operation, did you receive any electri- 
cal shock from that equipment? A. No, sir. 

Q. Did any customer prior to December 9 every complain to you 
or ever exclaim to you that they had received any electrical shock from 
that equipment? A. No. 

Q. Now, would you please describe for the Jury what equipment 
is at your stand, Mrs. Saunders? A, Well, you have a pedal; you step 
on it to bring the groceries to you. Butit is -- 

273 Q. Yes, I want you to describe it. You operate a cash register; 
do you not? A. That is right. 

Q. And you also operate two conveyor belts; isn't that correct? 
A. That is right. You have a pedal. > 

Q. How do you control the cash register? You just push the - 
buttons on it? A. That is right. Run by electricity. 

Q. And you control the conveyor belts by what instruments ? 
A. It is by pedal, you step on; and you have a switch to take the gro- 
ceries away from you. 

Q. In other words, you have a foot pedal. Does that operate the P 
first conveyor belt? A. That is right. 

Q. Then you have a switch to operate the second conveyor belt? 

A. That is right. 

Q. The first is as you check in and the second belt as you check 
out, takes the groceries further down on the stand; is that right? 
A. That is right. 


* * * * 
Pi 
275 Q. Mrs. Saunders, I show you a photograph, four photographs-- ( 
MR. MAGEE: Which I will ask the Clerk to identify now as De- a 
fendant's Exhibits 1, 2,3 and 4. ¥ 
(Whereupon the said photographs were 
marked Defendant's Exhibits Nos. 1, 2, 3, ° 


and 4, for identification. ) 
BY MR. MAGEE: 





-P 
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Q. -- and I will ask you to look at these photographs) in order 


and tell me what they represent? | 

I now hand you what has been marked as Defendant's Exhibit No. 
1, and ask you to look at that photograph and tell me, please, what that 
shows? A. Check-out stands. ! 

THE COURT: Just a moment. 

THE WITNESS: Check-out-stands. 

BY MR. MAGEE: | 

Q. Keep your veice up. Is that a photograph of the check-out 

stands that we were talking about, the ones that you operate? A. Yes, sir. 
276 Q. Now, can you identify on Defendant's Exhibit 1 -- and I will 


give you a pen -- the cash register which is located at what you call 
| 


Station 6? A. (Indicating). | 
Q. Now, you have marked what would be the second check stand 


as it is seen from the top of the photograph; is that correct? A. That is 
right. | 
Q. Now, does this photograph which is Defendant's Exhibit No. 1, 
show the conditions as they existed in the store at the time i" December 
of 1955? A. Yes, sir. 
MR. MAGEE: I offer in evidence at this time Defendant's Exhibit 
NG. 1. 
BY MR. MAGEE: : 
Q. Now, Mrs. Saunders, I show you Defendant's Exhibit No. 2, 


! 


which is another photograph -- 


i MR. DONOVAN: Just a moment, may it please the Court. We 


H 
| 


have this one to consider. 
I would like counsel to indicate to me where the mark is that is 


on here. I don't see. it. ! 
MR. MAGEE: (Indicating). 
MR. DONOVAN: Suppose you have the witness initial it, so we 
will know what it is. ! 
277 BY MR. MAGEE: | 
Q. Would you put your initials just above the mark’? A. (Witness 


did so. ) 


’ 
; # 


118 
Q. Now, directing your attention again, Mrs. Saunders, to 


Defendant's Exhibit No. 2, would you please tell me what that shows? 
A. Check-out stand No. 6. 

Q. And is that the check-out stand which you were operating on 
December 9? A. Yes, sir. 

Q. Of 1955. I notice there is a cash register with a numeral 
"6" in the upper left-hand corner of the photograph. Is that the cash 





register you were operating that day? A. Yes, sir. baad 

Q. And what is the next equipment which is shown in the photo- 
graph to the right? A. Conveyor belt. 

Q. And does that show two conveyor belts? A. Yes, it does. 

Q. Now, would you please tell me and the Jury, in what direction 
the customer will go when they bring their groceries into this checking 
stand in order to pay for them? A. Goes through the aisle facing me. 

Q. In other words, she goes past the check stand which is at this 

278 point in the photograph through the aisle; is that correct? A. That 
is right. 

Q. And is that the aisle which a person would have to go through 
in order to checkithrough your stand? A. That is right. 

Q. And in order to receive the tape which I have already shown 
you, marked Plaintiffs’ Exhibit No. 1? A. That is right. 

Q. Now, does this photograph depict the conditions as they 
existed on December 9, 1955? A. It does. 

MR. MAGEE: I offer in evidence, Your Honor, the photograph 
as Defendant's Exhibit No. 2. 

BY MR. MAGEE: 

Q. Now, Mrs. Saunders, I show you Defendant's Exhibit No. 3, me 
which is another photograph, and ask you if you will identify that for me? “ 
A. It is my check-out stand, No. 6. 

Q. What does it show besides the stand? A. Well, it shows the 
register where it is pluged in, where it is grounded, and where the con- 


veyor beit is plugged. 
Q. Now, this cash register also bears the No.6. That is the 








| 
119 ! 
cash register you operate; is that correct? A. That is right, 
279 Q. And to the left we have conveyor belts; is that correct? 
A. That is right. 3 

Q. Now, you have mentioned that this picture also shows a wire; 
is that correct? A. That is right. | 

Q. Now, would you take this pen and circle the wire which you 
referred to? And then put your initial right beside it. A. (Indicating). 

Q. Now, that wire you mentioned was grounded; is that correct? 
A. That is right. ! 

Q. Now, was that the condition of that equipment on December 
9 of 1955, when you used it that day? A. Yes, sir. : 

Q. Did it remain grounded all during the period of time when you 
were there? A. Yes, sir. ! 

MR, MAGEE: I offer in evidence Defendant's Exhibit No. 3, 

Your Honor. 
BY MR. MAGEE: : 

Q. Now, Mrs. Saunders, I show you Defendant's Exhibit No. 4, 
and ask you whether or not you can identify that photograph for me, 
please? A. It is my check-out stand, No. 6. : 

280 Q. And which direction is the aisle, as it is shown in the photo- 
graph, toward the interior of the store? A. That is right. ! 

Q. How would a person who was purchasing groceries come 
through this aisle, as it is shown in this photograph? In what directim 
would they come? A. They would be coming facing me. : 

Q. And they would come towards us, is that correct, as you look 
at that photograph? A. Yes; but they would have to ne facing me. 

Q. I see. 

Now, on December 9, if someone were unloading groceries from 
a wire cart of the sort which you see in the photograph, at your check- 
out stand, how far away from those persons would you be? A. Two or 
three feet. | 

Q. And if such a person exclaimed that they had received an 


electrical shock and screamed, was there any question about you having 
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heard that, if it occurred? A. I would certainly have heard it. ard 
Q. And your testimony is that you never heard any such event on 

the day of December 9, 1955? A. No, I never did. 
Q. Did you ever hear any such exclamation at any time? A. No. 


281 Q. While you worked at the register? A. No. : 
Q. Or any register in the store? A. No. < 

Q. Now, I ask you a further question with respect to the photo- . 

graph. Does this photograph depict the conditions as they existed in the - 


store on December 9 of '55? A. That is right. 

Q. Now, I notice in the photograph is a metal cart. Would you 
please tell the Jury whether that type of cart was being used in the store 
on December 9 of '55? A. Yes, it was. 


Q. And what substance is on the wheels of that cart? A. Itis . 
insulated with rubber. 
Q. And does the picture in the photograph of the cart depict the es 


type of cart that was being used in the store on December 9 of '55? 
A. Yes, it is the same kind. 

MR. MAGEE: I would like to offer in evidence at this time, Your 
Honor, Defendant's Exhibit No. 4. 


MR. DONOVAN: I have no objection. by 
THE COURT: Defendant's Exhibits numbered 1, 2,3 and 4, * 
respectively, are received in evidence. “ 
(Whereupon Defendant's Exhibits Nos. 1, 
2,3 and 4 were received in evidence. ) » 
282 MR. MAGEE: And I would like to hand them to the Jury, if it 
please the Court, at this time. 7 
THE COURT: They may be handed to the Jury. 2 
(Whereupon the said exhibits were passed among the Jurors. ) : 
MR. MAGEE: And I would like the Jury also to reexamine » 
Plaintiffs’ Exhibit No. 2 to check the number at the top and ask the n 
Court's permission to circulate that among the Jury. > 


THE COURT: Very well, that may be done. 
(Whereupon Plaintiffs' Exhibit No.2 was passed among the Jurors. ) 
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BY MR. MAGEE: 
Q. Mrs. Saunders -- 
THE COURT: Perhaps you had better wait until the Jury examines 
the exhibits. ! 
MR. DONOVAN: May I see.. those again, please? | 
BY MR. MAGEE: 
Q. Mrs. Saunders, did you work in the Food Town store in the 
week following December 9, 1955? A. Yes, I did. 
Q. At any time during that week, did any of the three people who 


| 


are seated at the counsel table here in front of me come into the store 
and tell you anything about receiving an electrical shock on the preceding 
week? A. No, sir. | | 

Q. Do you know whether or not the type of equipment that you 
were operating in the Store No. 24 is used in any other stores of Food 
Town, Mrs. Saunders? A. Well, it is used in all our stores except 
one. We have a different type of register. | 

@. And what store does not use this type of register ? A, No. 12. 

Q. And except for that store, all of the other stores use what 
type of registers? A. National. | 


Q. And in what stores do you use these types of conveyor belts? 
A. In all the stores. 
Q. In all the stores. 
Now, have you operated this same type of equipment in other 


stores of the Food Town group? A. Yes, Ihave. | 
Q. In the operation of that equipment, have you ever received 
an electrical shock? A. No, sir. | 
MR. DONOVAN: I object, Your Honor. 
THE COURT: I will allow the answer to stand, in conformity 
with the previous ruling. | 
Proceed. : 
284 * * * * 


BY MR. MAGEE: | 
Q. I ask you whether or not you have ever witnessed anyone 


| 


receiving an electrical shock in the operation of any of this similar 
equipment? A. No, sir. ! 
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MR, DONOVAN: Again I object. We are concerned with Store 
No. 24. 

THE COURT: Well, I will allow the answer to stand. 

Proceed. 

BY MR. MAGEE: 

Q. You may answer, Mrs. Saunders. A. No, sir. 

Q. Mrs. Saunders, do you have any idea of how many people 
check in and out of Store No. 24 in a week, say? 

MR. DONOVAN: Your Honor, I object again to the question as 
being too remote to the time of the accident, unless he fixes a specific 
time. 

THE COURT: About that time. 

BY MR. MAGEE: 

Q. Could you tell us approximately, if you know, Mrs. Saunders, 
how many people’ would go through Store No. 24, say, in this week of 
December 9 and make purchases? If you know. If you don't-- A. I 
would say way up in the thousands. 

* me a bd 

285 Q. Who else was working in the store beside you that you know 
of on December 9 of 1955, Mrs. Saunders? A. Well, Mr. Beiser, the 
manager; and Harold Halpern, he was the assistant; and Jean Parks. 

Q. You know then that Miss Parks -- is that Miss or Mrs? 

A. Mrs. Parks. 

Q. --was there on that day? A. Yes,. she was. 

Q. And do you know what stand she was operating that day, if 
she was operating a stand? A. No. 9. 

Q. Now, how far away from your stand 6 would be Stand 9? 

A. About three aisles, three aisles. 
Q. If a person should scream in your aisle, and say they re- 


ceived an electrical shock, could it be heard in Aisle 9? A. Yes. 
* * x * 


286 Q. Now, have you waited on customers when it is raining out- 
side, Mrs. Saunders? A. Yes, sir. 


a 


t 
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Q. And have you a on customers who have come into the 
store wet? A. Yes, I have. ! 
Q. Under those conditions, has anyone ever complained to you. 
of receiving an electrical shock? : 

MR. DONOVAN: Now, Your Honor, I again object to: the question. 
She has worked in a number of stores. Various construction factors 
which enter into it. Unless he limits it to this store in the proximity of 

287 the place where she says she was working on this day, I don't 
think the question is proper. 

MR. MAGEE: I submit it is, Your Honor, on the dovies which 
we discussed at the bench. The use of this equipment. I will show that 
the construction was the same before the case is over. ! 

MR. DONOVAN: Going to show the floor construction was the 
same in each of those buildings ? 

MR. MAGEE: Yes. 

THE COURT: The objection will be overruled. 

Proceed. | 

BY MR. MAGEE: | 

Q. You may answer the question, whether or not any person, 


| 
| 
| 


while being waited on by you, while they were wet, ever received an 
electrical shock? A. No, they didn't. ! 

Q. How many stations in all are there in Store No. 24? By 
"stations, '' I mean these places where you check people out of, Mrs. 
Saunders? A. There is nine check-out stands. : 

Q. If a person were to purchase thirty-one articles from your 
store, and put them in one of these types of baskets which you use on 
wheels, and then bring them to the checking counter on a Friday after- 
noon, can you give us any estimate of how long that person would be in 

288 the store, asa minimum? A. Around thirty minutes. 

* x * 

CROSS EXAMINATION 
BY MR. DONOVAN: 


* 
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303 Q. What kind of floor does Store No. 12 have? That is, the one 


you are working in now; isn't it? A. Yes, sir. It is concrete. The 


same as it was at 24. 
Q. Terrazzo floor? A. I guess that is what you call it. I 
don't know. 
Q. Had marble chips in it? A. Marble chips, yes. 
* * x * 
REDIRECT EXAMINATION 
BY MR. MAGEE: 


* * * x 


304 Q. AsTI understand it, Mrs. Saunders, though, you are quite 
305 clear on the afternoon of December 9, after you came back from 


lunch, that you, until you left the store at six, operated this particular 
Station No. 6? A. Yes, I did. 
* * * 
RECROSS EXAMINATION 
BY MR. DONOVAN: Just one moment. I would like to 
pursue that by asking you this question. You didn't leave that checking 
counter from the time that you came back from lunch until you quit at 


six o'clock that day? A. That is right. 
* * * 


306 AUDREY JEAN PARKS 


was called as a witness by the Defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Mrs. Parks, when you answer my questions, would you please 
keep your voice up so the last jurors over here can hear you? A. Yes, sir. 

Q. Thank you. 

Would you give us your full name, please? A. Mrs. Audrey 
Jean Parks. 

Q. A little louder. I am afraid they won't hear that. A. Audrey 
Jean Parks. 
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Q. Where do you live, Mrs. Parks? A, 16 Shallow Church 
Road, Indian Head, Maryland. | 
Q. Where are you employed? A. Food Town. : 
Q. How long have you been employed at Food Town? A, Approxi- 


mately eight years. 
Q. Have you ever been employed in Food Town Store No. 24? 
A. Yes, sir. 
Q. And where is that store located? A. Eastover Shopping 





Center. 
Q. When did that store open, Mrs. Parks? A, Nedeber 17, 1955. 
Q. And did you work in the store from that time on up until 
December the 9th of '55? A. Yes, I have. | 
Q. Were you working in the store on December 9 of 1955? 





A. Yes, I was. 

Q. Now, have you checked your records to find oes was 
operating Station No. 6 on December 9 of 1955 in the check-out stations ? 
A. Yes. | 

Q. Did you say, yes? A. Yes. | 

' Q. And what is the name of the person who operated the equip- 
ment at Station No. 60n December 9? A. Hazel Saunders. 

Q. Is she the young lady that just preceded you on the witness 
stand? A. Yes. : 

‘i ! 

308 Q. * ** 

I will ask you again, because the Jurors didn't hear ‘the last 
three answers, have you checked your records to ascertain who was 
working on December 9, 1955 in Store No. 24? A. Yes, I have. 

Q. That is better. i 

Now, what is the name of the person that operated Station No. 6? 
A. Hazel Saunders. 

Q. And she is the young lady that just preceded 504 here on the 
witness stand? A. Yes. ! 

Q. Is that correct? A. That is correct. 
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Q. Now, do you remember anything about the weather on that 

day? A. No, I don't. 
309 Q. Do you, yourself, operate the equipment in these checking 

stands? A. Yes. 

Q. Do you remember, and have you checked the records to find 
out what station you were operating that day? A. Yes. 

Q. And what station were you operating? A. No. 9. 

Q. And how far from Station No. 6 is Station No. 9? .A. Three 
registers. 

Q. And could you give us that approximately in feet? A. 
Twenty feet. 

Q. Now, during that particular day, did any accident occur in 
the store that you saw? A. None thatI know of. 

Q. Did anyone complain of getting anelectrical shock from the 
cash register or the equipment being operated at Station No. 6? A. No. 

Q. You were on duty all of that day? A. Yes, I was. 

Q. What hours were you on duty that day? A. I believe it was 
from eight until nine. 

Q. By nine, you mean nine at night? A. Yes, sir. 

310 Q. What is your position in the store, Mrs. Parks? A. Head 

cashier. 

Q. Do you have any supervisory position over any of the 
cashiers? A. I do. 

Q. Let me ask you this: Have you operated Station 6? A. Yes. 

Q. Did you operate Station 6 prior to December 9 of 1955? 
A. I believe I have. 

Q. Did you ever get an electrical shock while you were opera- 
ting that station prior to December 9 of '55? A. No. 

Q. Have you operated it since December 9 of 1955? A. Yes. 


Q. Have you ever gotten an electrical shock since in operating 
that station? A. No, I haven't. 

Q. Or any other stations in the store? A. No. 

Q. Now, can you tell us whether or not this type of equipment 
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which is used in Store No. 24 is used in other stores of Food Town? 


MR. DONOVAN: Now, Your Honor, I object to the question be- 

311 cause it hasn't been shown that the witness is familiar with the 
other stores of Food Town. | 
THE COURT: Lay a foundation. ! 
MR, DONOVAN: Proper foundation hasn't been laid for the 
question. ; 


' 
| 


BY MR. MAGEE: 

Q. I will ask you, have you been to the other Food Town stores ? 
A. Most of them. ! 

Q. How many stores are in the Food Town group? A. Seventeen. 

Q. And how many of those stores would you say you have been in? 
A. Eight. 

Q. Now, in those eight stores that you have been in, would you 
tell us, please, what type of equipment is used by Food Town at the 
check-out stands? A. National Cash Register. 

Q. And are the belts in use there also, the conveyor + belts? 


A. Yes, they are. 





Q. And have you operated this similar equipment « other stores 
of the Food Town chain, Mrs. Parks? A. Yes, Ihave. 

Q. Have you ever obtained an electrical shock in operating any 

312 of that equipment? A. No. ! 

Q. Have you ever had a complaint of any person --'A. No. 

Q. Let me finish. -- to the effect that they have received a 
shock while passing through and using the checking counter? A. No, I 
haven't. : 


Q. And have you ever heard any person using that counter ex- 


claim out and say, I have received an electrical shock? 
MR. DONOVAN: I object again, Your Honor. He says, “that 
counter.'' What counter? Is he referring to counters in other stores, 
or counters in Store No. 24? ! 
THE COURT: Clarify the question. 

BY MR. MAGEE: 
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Q. On February 9, did you hear any exclamation of any custo- 
mer that they received any shock ? 
MR, DONOVAN: You mean December 9. 
MR. MAGEE: December 9. 
MR. DONOVAN: You said, February. 
MR. MAGEE: I will change the question. Thank you. 
THE WITNESS: No, I haven't. 
BY MR. MAGEE: 
Q. Was your Mr. Beiser working at the store on December 9, 
313 1955, if you know? A. Yes, he was. 
Q. And what position did he occupy in this particular store? 
A. Manager. 
Q. Now, have you used the equipment in Store No. 24 on days 
when it was raining outside? A. Yes. 
Q. Have people passed through the aisle and used the equipment 
to have their groceries checked who have been wet from rain? A. 





Would you repeat that, please ? 
Q. Have people who have become wet from rain gone through the 
aisles of these checking counters and used them while they were wet? 


A, Yes. <4 
Q. On those occasions, has anyone, as far as you know, ever . 
received an electrical shock? A. No. i 


Q. Anyone ever complain of receiving such a shock? A. Not 
that I know of. 
Q. And have you on those occasions ever received a shock? | 
A. No. Z 
Q. Mrs. Parks, are you still working in Store No. 24? A. Yes, 
314 lam. ) 
Q. Has your employment there been continuous? A. Yes, it has. 
Q. In other words, since the store opened, you have always 
worked in Store No. 24? A. Yes. 
Q. Have you ever observed any repairs being made to the electri- 
cal system of any of this equipment, such as the cash register and the 
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conveyor belts? A. No, I haven't. | 

Q. Has that equipment, to your knowledge, ever broken down 
and needed repairing? A. Not that I know of. : 

Q. Mrs. Parks, if a perscn purchased thirty-one articles in 
your store on a Friday afternoon, can you give this Jury some idea of 
how long they would remain in the store before they would be able to 
check out such a list and leave the store to take the groceries home ? 

MR, DONOVAN: Your Honor, I object to that question because 
it is not shown that this witness has ever followed a customer through 
the store. I don't think there is proper foundation for the question. 
Purely a matter of speculation or opinion. . 

THE COURT: I think there is evidence of a similar character 
before. | 
315 MR. DONOVAN: Yes, Your Honor. All right, sir. I will with- 

draw the objection. | 

THE COURT: It is a rather speculative question, because it 
doesn't take into account the character of the items and all that sort of 
thing. | 

MR. MAGEE: You may answer. 

THE COURT: The witness may answer. 

THE WITNESS: At least a half hour. 

a x ae cs 

322 REDIRECT EXAMINATION 
BY MR. MAGEE: | 

Q. Mrs. Parks, you had an occasion to check back to see who 
was on that particular register because you had heard a report to the 
effect that someone claimed to have been hurt in that vicinity ? A. That 
is right. | 





Q. Was that the occasion for it? A. Yes, sir. 

Q. And as I understood it, your book which showed the persons 
who were working on those aisles at that time had gone into the main 
office? A, That is right. | 

Q. You didn't have it at the store? A. No. 
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Q. So you called your office and had them tell you who was 


operating according to that record that particular station; isn't that 
correct? A, That is correct. 

Q. You have a personal recollection, do you not, though, that 
Mrs. Saunders was working in that store that day? A. Yes, I do. 

323 Q. And do you have a personal recollection of working there 
yourself? A. Yes. 

Q. And as a result of this claim of a woman asserting that she 
had been hurt, through an electric shock, you ascertained what girl 
was on the machine in order to make an investigation and help your 
manager; isn’t that correct? A. That is correct. 

Q. And who was the manager who was looking into this matter? 

MR. DONOVAN: Your Honor, he is going over the same testi- 
mony. She has already testified who the manager was. 

MR. MAGEE: You brought this out. 

THE COURT: I think we have it in the record who the manager 
was, Mr. Magee. 

MR. MAGEE: I won't pursue it any further. 

No further questions, Your Honor. 

RECROSS EXAMINATION 
BY MR. DONOVAN: 

Q. Let me ask you a question in the light of what Mr. Magee 
asked you. 

Are you now changing your testimony to say you inquired about 
who was working at Counter No. 6 at the time that you talked to the 
manager on December 14, 1955? 

MR. MAGEE: She is not changing her testimony. She already 

324 said that. 

MR. DONOVAN: No, she hasn't. I am asking the question of the 
witness. 

MR. MAGEE: Just ask it. The question is not proper in that 
form, Your Honor. 

THE COURT: The question is not testimony. The witness will do 
the testifying. She may answer the question. 
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id THE WITNESS: Would you repeat it, please? | 
MR, DONOVAN: Would you read the question, please ? 
(Whereupon the pending question was read by the reporter. ) 
THE WITNESS: No, I am not changing my testimony. I did call 
and ask. | 
i BY MR. DONOVAN: | 
Q. On December 14, 1955? A, December 14? No, I called 
” for December 9. ! 
. Q. When did you call for December 9? Didn't you tes tify that 
that was about two weeks ago? A. Yes. ! 
Q. So that you didn't call for Counter No. 60n December 14, 1955, 
2 when you talked to the manager; did you? A. No, because I knew then. 
I had just worked with her on the 9th. 
Q. Do you remember where she worked on the ath? A. No, I don't. 
4 MR. DONOVAN: That is all. | 
325 MR. MAGEE: By remembering where she worked you are re- 
ferring to stations? | 
THE WITNESS: Yes. | 
MR, MAGEE: Among the nine stations. Do you know that she 
6 worked on the 8th there? 
ie THE WITNESS: No, I don't know she worked on the 8th. 
2 MR. MAGEE: That is all. No further questions. 
| MR. DONOVAN: Let me ask you this question in the light of that 





question. 
BY MR. DONOVAN: 
m Q. Do you work six days a week? A. No, I work five. 
. Q. All right. Now, the week of December 9, I think that the first 
>» day would have been the 4th of December, that would have been a Mon-, 
day. What day were you off that week? A. I believe I was off on a 
- Monday. | 


Q. You believe you were off on Monday? A. My days change 
and I can't remember back that far. i 
Q. Isee. You don't recall what day you were off that week? 


| 
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A. As far as I recall, I was off on Monday. 


Q. What day were you off the following week? That was the 
week of December 11. A. Well, as far as I can remember, I was off on 
Monday. 

326 Q. You were off on Monday those two weeks. Could it have been 
that you were off on Friday of the week of December 9? A. No. Iam 
never off on Friday. 

Q. Have you ever been off on Friday? A. No. 

* * * 

ISADORE BEISER 
was called as a witness by the Defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Mr. Beiser, when you answer my questions, will you please 
keep your voice up so that the last Jurors can hear you in the jury box? 
A. Yes, sir. 

Q. Thank you very much. 

Would you give us your full name, please? A. Isadore Beiser. 

327 Q. Where do you live, Mr. Beiser? A. 6505 14th Street, N. W. 

Q. And where are you employed? A. Food Town, 6930 Wisconsin 
Avenue, N. W. 

Q. And how long have you been employed in the Food Town or- 
ganization, Mr. Beiser? A. Since its inception, about seven years ago. 

Q. Keep your voice up. A. About seven years. 

Q. Seven years ago. And you have been with the organization 
ever since? A. Yes. 

Q. What position do you presently occupy in that organization ? 
A. Manager. 

Q. Of a particular store? A. Yes, sir. 

Q. And what store is that? A. Besthesda. 


Q. Have you ever been in a managerial position in Store No. 24 


in the Eastover Shopping Center? A. Yes, sir. 
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Q. And when were you in that position, sir, and for’ how long did 


you occupy it? A. I opened it on the 17th of November of 1955 and re- 
328 mained there until the 7th of September, 1957. : 

Q. Now, Mr. Beiser, have you made a check to ascertain who 
was operating Station No. 6 of the Food Town staff in Store No. 24 on 
February 9, 1954? A. Yes, sir. | 

Q. I beg your pardon, December 9 of '55 is the date I am in- 
terested in. 3 

Who operated Station 6 among your check-out counters on that 
date? A. Mrs. Saunders. | 

Q. Is that Hazel Saunders? A. Yes, sir. i 

Q. One of the young ladies who has been on the stand today ahead 
of you? A. I presume. 

Q. Now, were you in the store on December 9, 1955  yoursel ? 
A. Yes, sir. 

Q. And where do your duties keep you in respect to the opera- 
tions of the store? What part of the store are you in, sir? A. Well, by 
reason of my managerial capacity, during any kind of traffic, Iam re- 
quired to remain directly in front of the cashiers. | 

Q. In other words, you are at the check-out os is that cor- 

329 rect? A. That is correct. : 

Q. And is that your position in the afternoon, let's say, of 
Friday? A. Oh, cefinitely. ! 

Q. What can you tell us about the business that that store takes 
in on, say, Friday afternoon, of a given week? ! 

MR. DONOVAN: Your Honor, I again object, to the on All 
too remote from the time of the accident. Should be limited to this time. 
Now talking generally about how much you take in each week. I don't 
think it has any relevancy. 

THE COURT: You might limit the time to the vicinity of this 
affair. : 

MR. MAGEE: I will confine it. 

BY MR. MAGEE: 
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Q. Are you familiar with the type of business that the store en- 


gaged in in the first month or month and a half of its operations, Mr. 
Beiser? A. Yes, sir. 
Q. February 9 is a Friday-- 
THE COURT: February? 
BY MR. MAGEE: 

Q. Iam sorry. December 9 is a Friday of 1955. Now, would 
you please tell us what your recollection is as to what the amount of 
business was that you were doing, whether you were busy in the after- 

330 noon of December 9, 1955? A. Very definitely. That was one 
of our busiest days. 

Q. Were all of your stands in operation? A. Yes. 

Q. Now, on that day, Mr. Beiser, did anything unusual happen 
in the store? Was there any accident? Did any accident take place that 
you saw? A. Nothing other than normal breakage on the shelves. 

Q. Was there any accident to any person? A. Not to my know- 
ledge. 

Q. That you saw at any time on the afternoon of December 9, 
1955? A. No, sir. 

Q. Did any person complain or scream of receiving an electri- 
cal shock in that area? A. No, sir. 

Q. Have you operated the equipment at the counter, at the check- 
out counters, yourself, Mr. Beiser? A. Many times. 

Q. Did you operate any of that equipment prior to December 9 
of 1955? A. Yes, sir. 

Q. Did you ever have an occasion to operate the equipment after 

331 December 9 of 1955? A. On many occasions. 


Q. Have you ever received any electrical shock in the operation 
of that equipment? A. No, sir. 

Q. Have you had occasion prior to December 9, 1955 to ever 
run the cash register in Station 6? A. Yes. 


Q. In that operation, did you ever receive any electrical shock? 
A. No, sir. 
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Q. Have you had occasion to operate that machine since Decem- 
ber 9, 1955? A. Yes, sir. | 
Q. Did you ever receive any electrical shock in connection with 





any of that subsequent operation of that machinery? A. No, sir. 

Q. What equipment is located at each one of these check-out 
stations, Mr. Beiser, in the way of electrical equipment? What do you 
have there? A, There is a conveyor belt that brings the groceries 
from the front to the cashier. A second conveyor belt which takes the 
groceries to the packer. : 

Q. And is there also a cash register? A. There is a cash 

332 register, of course. | 

Q. Do you know the type of equipment that is being used at these 
stands? In other words, who manufactures it, Mr. Beiser ? A. We 
have the National Cash Register and the Almor conveyor belts. 

Q. Are you familiar with the other stores in the Food Town chain, 
Mr. Beiser? A. Yes, sir. 

Q. Can you tell the Jury what type of equipment is used through- 
out those stores? A. With the possible exception of one store, we use 
the same equipment in all these stores. | 

Q. Now, with respect to the one store, what are you doing there ? 
A. We are trying out some different kind of equipment this time. 

Q. Is that on experimental basis? A. Yes, sir. | 

Q. Now, do you know whether or not you have ever received a 
complaint from the use of any of that equipment to the effect that some - 
body has received an electrical shock from it? A. No. : 

Q. I show you what have already been received in evidence, a 

333 series of photographs, Defendant's Exhibits 1 through 4, and ask 
you if you can identify those for us and just tell us what they represent? 
A. This is the front of the check-out stands. ! 

Q. Referring to Defendant's Exhibit 1. What does the next 
picture show? A. This is the back end of the register No.6, which is 
in question. : 

Q. And that is Defendant's No. 2. A. This is the back end of 
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that same register, showing the aisle through which the customer comes. 

Q. Referring to Defendant's Exhibit No. 4. A. This is the front 
end of the same cash register, showing the conveyor belts and the aisle 
where the customer goes through. 

Q. Now, do these pictures depict the conditions of the store as 
of the time, as of December 9,1955? A. Yes, they do. 

Q. Now, Mr. Beiser, I ask you to look at Defendant's Exhibit 
No. 3, and tell me whether you can see any wiring? A. Yes, I do. 

Q. Would you describe what those wires are that appear in that 
picture? A. There is a wire from the cash register to the electrical 
outlet. There is a second ground wire. And then the switches pertaining 

334 to the running of the operation of the conveyor belt. 

Q. Are these systems grounded, to your knowledge? A. Yes, 

they are. 


Q. And before the store was opened, was an inspection made 


of that store by the authorities to see whether your electrical equipment 
was properly installed? A. Yes, sir. 

MR. DONOVAN: If he knows, Your Honor. 

MR. MAGEE: Have to know. He is the manager. 

MR. DONOVAN: Not necessarily. 

THE COURT: Lay a foundation. If he knows. 

BY MR. MAGEE: 

Q. Do you know an inspection was made of the store? A. Yes, 
I do. 

Q. For the purpose of seeing whether or not these electrical 
appliances are properly installed? A. Yes; I met the electrical in- 
spector. 

Q. As aresult of that, you obtained a permit from the authori- 
ties to open the store; is that right? A. I didn't obtain it personally, but 
I know it was obtained. 

Q. Now, Mr. Beiser, can you give us an estimate, please, of 
the number of customers that went through the checking counters of 
Store No. 24 in the month of December of 1955? A. It would be between-- 
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335 well, it runs around 10, 000 people -- oh, between 40 and 50 
thousand, because you had Christmas week in there. , 
MR. DONOVAN: I move to strike the answer, it runs around 40, 
50 thousand. It is quite evident he is basing it upon an average, and not 
upon what transpired this particular week. The answer is not responsive 
to the question. It should go out. | 
THE COURT: He may clarify the question. | 
BY MR, MAGEE: | 
Q. Would you explain to us how you arrived at that computation ? 
Make it more definite, if you can. A. I made up all the reports each 
day, or supervised the making of these reports by the head cashier, Mrs. 
Parks, and I had to be completely familiar, thoroughly familiar with 
these figures when the operations management questioned me in regard 
to same. And I kept a very close tab for my record in addition to sending 
in reports to the office. And in doing so, I had to be familiar with these 
figures daily, which averaged each week between 8 and 10 thousand 
customers, with the exception of such periods as a holiday, Christmas, 
or New Year's or Easter, and such. | 
MR, DONOVAN: Now, Your Honor, again I object! the answer 
and move it go out, because he is talking about holidays and no holiday 
336 in the week in question. 
MR. MAGEE: I asked for the month of December, and you say 
there is no holiday in it? 
THE COURT: I think the answer may stand. It is an estimate, 
a statement of the number of customers. | 
MR. DONOVAN: Is that 10,000? May I ask the reporter ? 
THE COURT: Will the reporter read the answer. | 
(Whereupon the question and answer were read by | the reporter. ) 
BY MR. MAGEE: 
Q. Did there come atime, Mr. Beiser, when Mr, Donovan, who 





is seated there at the counsel table, came into the store » 24 and had 
a conversation with you? A. Yes. i 

Q. And do you remember when that was? A. Well, it was the 
second week in December. 
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Q. And what did Mr. Donovan tell you when he came into your 
store on that occasion? A. Well, it is the best of my recollection he 
handed me his card and told me he represented Mrs. Downs, who, he 
alleged, had been hurt in the store the previous Friday. And he ex- " 
plained to me in detail what had happened. 

Q. Let me ask you this. Who did the talking? A. Mr. Donovan. 

Q. Did Mrs. Downs engage in this conversation with you? A. No. 

337 Q. What did Mr. Donovan tell you about what happened? A. 

Well, he told me that she had broken her arm; at which I was completely 
astounded. And I asked her if she had told anyone about it at the time, 
or had anyone seen it. And she said something to the effect she didn't + 
know it was so serious. 


_ 


And then he interrupted and took over the conversation from 
that point. 

Q. In response to your inquiry as to whether or not there was 
anyone that saw this accident, what was the reply you got from these! z, 
people? A. There wasn’t. . 

Q. There wasn't what? Wasn't a witness? A. Wasn't any 
witnesses. 

Q. Now, did there come a time when you attempted to get infor- 
mation from Mrs. Downs as to precisely what had happened? Did you 
try to get such information? A. I tried to talk to her at the time. e. 

Q. What did Mr. Donovan do? A. Mr. Donovan kept interrupting. 
I finally had to give up from that angle. AndI decided that I couldn't 4 
carry on any further with him because I saw that he wouldn't let me talk 


to her. 
Q. Did they, however, point out to you where they said the acci- 
338 dent occurred? A. They pointed out this register involved and 
handed me -- he 
Q. What register did they point out as the register involved? » 


A. Register No. 6. 

Q. What number is that on your tapes? A. 104. 

Q. I show you Plaintiffs’ Exhibit No. 2, which is a tape, of the 
Food Town Store, and ask you ii that tape came from Station 6? A. It does. 








1® ! 

Q. And why do you say that? A. Well, each register has an 
identifying number on it, and this is the number listed on the tape, where 
it is printed as it goes through the machine. | 

Q. What isthe number? A. 104. | 

Q. Did Mr. Donovan indicate in any manner how this accident 
was alleged to have occurred? A. Well, I tried to elicit that information 


from Mrs. Downs, without success. 





I got from Mr. Donovan a story something to the effect that as 
she was taking the groceries out of the basket, she was shocked by some- 
thing, and subsequently the accident happened. 

339 Q. What did you say to Mr. Donovan about any such accident 
having occurred in the store on the date he said it did? A. I told him 
I knew nothing of it as no one had reported any kind of an accident to me 
and that included the cashiers, as well as any of the employees, and my- 
self, and I was stationed at that area at the time. : 

Q. Was he accompanied by Mrs. Downs then? A, Yes, sir. 

Q. Was there any other person in their party that participated 
in the conversation? A. I didn't talk to anyone else, sir. | 

Q. Referring to Mr. Downs, who is seated here at the end of 
the counsel table, I ask you to look at this gentleman, Mr. Beiser. 

A. Yes. : 

Q. Did he engage in any conversation with you on that occasion ? 
A. I don't recall seeing him at all. : 

Q. Did he.ask you for the right to inspect the registers and the 
electrical equipment in the store on that occasion? A. Positively not. 

Q. Did you ever refuse he or Mr. Donovan any right to look at 

340 this equipment? A. No, sir. | 

Q. Are you sure of that, sir? A. Positively. | 

Q. Isn't the electrical equipment and your tie-in to your cash 
register visual by just looking into the stall where the cash register is 
located? A. Yes, it is. | 

Q. And can't you see the ground wires to that equipment as you 
look at it? A. Yes, you can. | 
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Q. And isn't it simple -- 

MR. DONOVAN: I object again. He is leading the witness. 

Ask the witness. 

MR. MAGEE: I will reframe the question. 

THE COURT: Avoid leading questions. 

Proceed. 

BY MR. MAGEE: 

Q. Now, have you told us substantially all of what occurred in 
the conversation when Mr. Donovan presented himself at your store? 
A. As best I can recollect. 

Q. Now, after Mr. Donovan left the store, did you take any steps 
to check into the accuracy of this story that he had told you about Mrs. 

341 Downs being checked in the store? A. My first effort was to 
find out who had worked that register; which I did. 

Q. Who worked the register that day? A. Mrs. Saunders. We 
have reports which, of course, are made up by register, and we carry 
the party's name who works the register that particular day. 

Q. And did you take any steps to check the equipment, itself, at 
Station No. 6? A. Yes. 

Q. What'did youdo? A. I called the National Cash Register 
people. 

Q. Who came down and inspected your equipment from the 
National Cash Register people? A. I am not certain as to the mechanic's 
name. I would recognize him if I saw him. 

Q. Do you know a person by the name of Alber Bloss? A. The 
name is familiar. 

Q. Who does he work for; do you know? A, National Cash 
Register. 

Q. Does that refresh your recollection at all as to who came to 
make the inspection? A. Yes. 


Q. What is your recollection now? A. Well, he came upon the 


342 call to the repair service office, and checked the machine, and 
after quite some time on it, he reported to me, and I believe he sent in 
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o! a written report that there was nothing wrong with it. 
MR, DONOVAN: I object to what he said out of the presence of 
the Plaintiffs in the case. 
THE COURT: Objection sustained. It would be hearsay. 
: BY MR. MAGEE: ! 





.' Q. You did receive a report from the National Cash Register 
. people? A. Yes, sir. | 
rs Q. Both verbally and, you think, in writing; is that correct? 


A. Yes, sir. ! 
Q. Now, were you there when the inspection was made of the 
cash register? A. Yes, I was. | 
Q. Was any shortage found? A. No. : 
Q. In connection with the electrical equipment, as you observed 
A the test being made? A. No. ! 
¢ MR. DONOVAN: Your Honor, I move that the premature answer 
be stricken; and I object to the question unless it can be shown that this 
gentleman was conversant with the nature of the test and the results shown. 
| 343 THE COURT: Yes. I think you are calling for a conclusion of 
the witness unless you can establish that this man conducted the test 
himself. He is reporting what somebody else did. : 
a MR. MAGEE: I will inquire a little further into it, Your Honor. 
« BY MR. MAGEE: 
Q. Was this test conducted in your presence? A. Yes, it was. 
‘ Q. Were senionstrations made on the electrical system by the 
gentleman referred to? 
MR. DONOVAN: I object to the question. He is leading the wit- 
ness. He can ask the witness what was done. 


» BY MR. MAGEE: 
a Q. What was done that you saw, Mr. Beiser? A. He checked 
© the machine from the inside and the outside; and I asked him what he 


was doing; and he told me checking it for what he had been told to do, 





for reported possible shortage in the machine. 
Q. Now, did you, yourself, place your hands on this equipment 
while it was in operation during that test? A. Not until he finished. 





344 
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Q. Did you do it when he finished? A. Yes. 

Q. And was the voltage passing through the machine? A, Electri- 
city was, yes. 

Q. Yes. Did you receive a shock? A, No, sir. 

Q. Did you also bring anyone in to inspect the conveyor belts 
and its electrical system? A. Yes, I brought in Neal Electric. 

Q. And can you tell us who came from Neal Electric to make 
that inspection? A. They sent one of their top men, Mr. Hodges. 

MR. DONOVAN: Just a moment, Your Honor. I object. 

THE COURT: Yes. The characterization of "top man" can go 
out. . 

BY MR. MAGEE: 

Q. Who did they send? Name him and give his position. A. Mr. 
Hodges. 

Q. What is Mr. Hodges? Is he an electrician? A. Electrician. 

Q. And did Mr. Hodges come and make an inspection of the con- 
veyor belt and its electrical system? A. He made a very lengthy in- 
spection. 

Q. Did he make that inspection in your presence? A. Yes, he did. 

Q. Did he check that system for any alleged shortages? A. Spent 


345 considerable time checking each and every outlet. 


Q. And when he finished his examination and inspection, did he 
make a report to you of the results of that examination and inspection? 
A. Yes, he did. 

Q. What was the report? 

MR. DONOVAN: I object, Your Honor. The report is the best 
evidence. 

THE COURT: The objection is sustained. 

BY MR. MAGEE: 

Q. Now, after these inspections were made, did you, yourself, 
then test-operate also the conveyor belts? A. Yes, I did. 

Q. And did you get any electrical shock in the operation of those 
conveyor belts? A. No, sir. 


* * 
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347 MR. MAGEE: May it please the Court, Dr. Becker is here, 
and if it does not inconvenience counsel for the Plaintiffs, I would like 
to put him on out of order, because we will be a little while with this 
other witness. ! 
MR. DONOVAN: I have no objection, Your Honor. ! 
THE COURT: Very well. | 
MR. MAGEE: Would you call Dr. Becker. | 
Whereupon -- | 
SAMUEL M. BECKER 
was called as a witness by the Defendant and, having beet first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, MAGEE: 
Q. Doctor, will you please give us your full name ? A. Dr. 


Samuel M. Becker. 
* * * * 
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381 Q. Doctor, rather than go through the whole list, we would 
rather have you take the plate which you consider to be the union of a 
joint. : 
MR. DONOVAN: Would you mind removing that? ! 
MR. MAGEE: Remove the ones that do not show that and use that 
as an illustration and testify from that plate. 
THE WITNESS: This is the, we use the word, finished product, 
without any inserted metal plate. The metal pin has been taken out. There 
382 is a continuous solid there -- that is continuously solid there. 
This is one view, and this is turned on the other side. This is 
front-to-back; that is side-to-side. | 
Now, we see here that you cannot make out any fracture line 
which was there before. That is continuous all the way through. You see 
that is white showing solid bone. And the same here. The cortex, the 
outer shell of the bone is solid. That is a solid union and excellent results. 
MR. MAGEE: Doctor, you may resume the stand, if you will, 


please. 





143 

(Whereupon the witness resumed the stand. ) 

BY MR. MAGEE: | 

Q. Now, Doctor, from your examination of the patient, did you 
form any opinion as to what was the condition of this Plaintiff's arm on 
December 9 of 1955; and by arm, I am referring to the left arm, parti- 
cularly this fractured area of the humerus? A. I did. ! 

Q. And prior to the separation? A. I didn't follow you on that. 

Q. Do you have an opinion as to what was the condition of this 
Plaintiff's arm on December 9, 1955, when the separation occurred? 

A. Would you repeat that? I can't get it. 

383 Q. From the history you obtained from the patient and from 
your examination of the patient and the material you examindd in connec- 
tion with her, have you formed an opinion as to what was the condition of 
her arm prior to its separation on December 9 of 1955, as to whether it 
was completely healed or not? A. I have an opinion. : 

Q. Would you please give me that opinion and then give me your 
reasons for it? A. It is my opinion that on that date there was an un- 
united fracture at the middle third of the left arm, which was being main- 
tained in its alignment and condition by the Rush pin insertion. 

Q. And from the history which the Plaintiff gave you of the inci- 
dent of December 9, 1955, in which she says pain came to that arm in the 
store, through some sort of shock, have you an opinion as to what 
occasioned that pain, ifany? A. Yes. 

Q. Would you please tell us what is your opinion of what happened 
in thatarm atthattime? A. At that time, according to x- -ray reports 
which I have here, the pin which was keeping that arm in alignment snapped. 

Q. Now, why did it snap, Doctor, in your opinion? A. In my 
opinion, the intramedullary pin, the Rush pin or the Rush nail, we call it, 

384 was in the process of snapping over a period of time due to what 
we call fatigue strain, stress-strain. The constant jockeying, the move- 
ment in an un-united fracture put certain stress upon that metal, and it 
eventually broke. : 

Q. Now, is it of any significance that it broke while she was in 
the store at this particular time, Doctor, to you? A, It could have 
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broken any time. 

Q. And why do you think it was about to break at that time, 
Doctor, or at any time thereafter? What reasons do you have for that 
opinion ? 

MR. DONOVAN: I object to that question, Your Honor. 

May I have the question read back to the Court? I don't think 
Your Honor got that. 

THE COURT: Why do you think it broke at that time, is the 
question, as the Court understands it. I think he can give his opinion. 
This is all opinion, of course. 

MR. DONOVAN: Yes, sir, I understand that. I would like the 
question read back. Probably I misunderstood it. May I have it read 
back? 

THE COURT: You may have it read back. 

(Whereupon the pending question was read by the reporter. ) 

THE COURT: That objection will be overruled. 

THE WITNESS: I feel the stress and strain associated with the 


motion, the movement -- when I say, motion, I don't mean full motion, 


385 a small amount of it -- was putting pressure, strain on this metal, 
and it had been in the process of breaking, getting weaker over a period 
of time. It just happened at that time. 

BY MR. MAGEE: 

Q. Would the fact that a party obtained at that time, let's say, 
some sort of an electric shock through the body, in your opinion, be the 
cause for the breaking of the pin, Doctor? A. No, sir. 

Q. Why do you say that? A. Because this is metal. It is length- 
wise. Muscles are pulling lengthwise. We have what is known as muscular 
fracture, but the musculatur fracture is spiral in the arm. This was a 
transverse fracture, which was persistent, of long standing, chronic in- 
fection, no union; that was only being maintained by this Rush pin. It 
was being maintained only in its lengthwise position. 

And I still feel that the constant jockeying, the small amount of 
motion which was part of the non-union process, caused the break, if it 
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did take place, as I am told it did in this case. Break of the pin. The 
arm was already broken. | 

Q. Doctor, let's consider the actual breaking. If the actual 
breaking of this new material which was forming in the arm occurred, 

386 would that be accompanied by pain? A. Not necessarily so. 
You mean, the pin, itself? ! 

Q. No. Assume that the joint refractured, reopened, would that 
cause pain? A. When you Say joint-- | 

Q. I don't mean joint. I meant fracture. A. The breaking of a 
healed fracture would give pain. ! 

Q. That is whatI am asking. Was this joint sufficiently healed 
to give out pain if it were refractured in December of 1955? A It should 
give a lot of pain. i 

Q. That is whatI want. A. A new fracture. | 

Q. And wouldn't that pain be somewhere near the time when the 
refracture of the old fracture takes place in point of time? A. It would 
be right with the new fracture of an old, healed fracture. She should 
have pain right then and there, increasing in the course of time. 

Q. And if a fracture had occurred through the joint, as distin- 
guished from a mere snapping of the nail, wouldn't the patient have pain 
that day and the next day until something is done about lining that fracture 


i 


up again? A. She should have pain. 
387 Q. Doctor, can you tell us about whether or not the Rush pin is 

to be used permanently in the treatment of a fracture of this type that we 

are discussing here? A, The original intent of the pin is not for per- 


manency. Not for permanency. ) 
* , a * 5 
Q. I will ask you this, Doctor. What, in your opinion was the 
388 use for which the Rush pin is intended, and give us your reasons 
for it? A. The Rush pin is a metallic surgical implant, and it is sup- 
posed to be a means of accurate bone fixation, and generally helps in the 


management of a fracture and in reconstruction surgery. : 
| 
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It is intended as a guide to normal healing, but only in the sense 
that it will temporarily replace the body structure. It is not for per- 
manency. It is there to maintain the corrected position while the body 


is laying down a healing process. It is not expected to withstand the 
stress and strain of full weight-bearing, and so forth; and is limited 
only to functional stress. It is temporary fixation until human takes 
place. 

Q. When the healing takes place, what do you do, in yar prac- 
tice, with the pin, Doctor? A. When I feel that healing -- when I say 
healing, we mean bone union -- has taken place, we remove the pin 
It has served its purpose. 

Q. And then, as I understand -- am I correct, that the pin is 
not designed to be used permanently to sustain a bone that has once been 
fractured? A. Where there is bone union taking place, it is not supposed 
to be in permanently. 

Q. Doctor, you have expressed the opinion that you do not feel 

389 the receiving of an electric shock on December 9, 1955, by the 
Plaintiff, Mrs. Downs, would cause the condition which you saw and dis- 
covered in examining her arm. 

You mentioned one of the reasons in that the pin was in a certain 
position. Have you other reasons bearing upon that opinion which you 
have not given us? If so, I would like to have them. A. Well, I still 
feel that the stress and strain on this pin over a period of time is 
sufficient to give fatigue strain and that could break it. We know that 
the tissues have certain effect on the metal. 

Q. Now, Doctor, have you brought with you the type of Rush 
pin that would be inserted in the humerus, so that the Jury might see it? 
A. I have. 

Q. Would you please produce one of those pins? A. I have 
several of them here, depending on the size. May I take one out? 

Q. Yes. 

MR. MAGEE: I will ask the Clerk to put a tag on this and mark 
it as Defendant's Exhibit No. 6. 
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(Whereupon the said pin was marked Defen- 
dant’s Exhibit No.6, for identification. ) 


390 THE WITNESS: I do not know if that is the full length that was 
used. I could compare it with what we have here and give you the exact 
length. | 

MR. MAGEE: This is probably near enough for illustrative pur- 
poses, Doctor. | 

i THE WITNESS: That may be too long. 

: BY MR. MAGEE: 

Q. I show you defendant's Exhibit No.6, which you photuced, 

and ask you if this is not a Rush pin of the type we have been talking 

about, though it may not be the exact same size as the one used here? 

A. This is a Rush pin, an intramedullary pin, that is correct. 

; Q. I notice that there is a curved end to that pin. Would you ex- 

| plain to the Jury the purpose of that curve? A. In the removal of this 

pin, we have another apparatus which fits onto it, and we just back it out. 

We have to have something to attach to. Because it was felt in the re- 

moval of this pin too much jarring might rebreak your already-healed 

fracture. You want to injure your healed tissues as little as pees 

so you just gradually back it out. 


? 


Q. That is what that end is designed for? A. This manufacturer 
has this one. Other manufacturers have a little slot that you fit your 
instrument in and back it out. 


391 Q. From looking at the X-rays, that is the type tas used 
on this lady? A. That is correct. : 


! 


MR. MAGEE: I would like to offer this in evidence as Defendant's 
Exhibit No. 6. i 

MR. DONOVAN: I object, unless it is shown that this is the same 
size pin that was in there. Different diameter. If it is merely to show 
what a Rush pin looks like, I have no objection. If it is to indicate to the 
Jury that this is a pin similar to this -- : 

THE COURT: I think it has been qualified by the witness as stating 


that it is not to represent the size of the pin used in the case poe the Plain- 
tiff's humerus. 





393 
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MR. DONOVAN: Very well. 

BY MR. MAGEE: 

Q. Doctor, would it help you in visualizing what happened when 
the Rush pin broke in the Plaintiff's arm to see that broken pin? A, It 
might. 

MR. MAGEE: Counsel, do you have that pin? 

MR. DONOVAN: Yes. I would be glad to give it to you. This is 
the pin that I have. 

MR. MAGEE: Would you please mark this for identification? 

THE CLERK: No. 7. 


(Whereupon the said Rush pin was marked 
Defendant's Exhibit No. 7, for identification. ) 


MR. MAGEE: Your Honor had not ruled on 6 yet. I offer this 
in evidence, Your Honor, as an example of a Rush pin. I don't think it 
has been received. 

THE COURT: Yes. Under the circumstances, in view of the fact 
that it is not offered as an actual replica or actual scale size pin, of 
identically the same size as the pin involved in this case, it will be re- 
ceived on that basis, ladies and gentlemen of the Jury. 


(Whereupon Defendant's Exhibit No. 6 was 
received in evidence. ) 


THE COURT: Now, the pin now being held in the hand of counsel 
for the Defendant, being Defendant's Exhibit 7, is it agreed that that 
was the pin? 

MR. MAGEE: I will accept counsel's statement that this is the 
pin, if he wants to make it, andI will tender it to the witness as such. 

MR. DONOVAN: Itis, Your Honor. It has been in my posses- 
sion since obtained from Dr. Cobey. 

THE COURT: All right. Defendant's Exhibit 7 will be received. 


(Whereupon defendant's Exhibit No. 7 was 
received in evidence. ) 


BY MR. MAGEE: 
Q. Doctor, I now hand you Defendant's Exhibit 7, which is the 


pin which was taken out of the arm of Mrs. Downs after the incident of 
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December 9, 1955, and I ask you to examine it, and then give us any- 
thing you would like to say with respect to it which confirms in any way 
your opinion which you have given us as to what caused this pin to part. 

MR. DONOVAN: Of course, that gives the Doctor a good deal of 
latitude. He has‘beenublified as many things here, but I don't think he 
is qualified as a metallurgist. Consequently, I think any remarks he 
makes should be confined to his medical knowledge and not to any know- 
ledge regarding the make-up or chemical construction of the metal 
used in the pin. : 

THE COURT: Any testimony the Doctor gives will have to be 
within the scope of his qualifications, and, of course, his testimony is 
to be passed upon by the Jury. 

The witness may answer the question. 
. Do you understand the question ? 

THE WITNESS: No, sir, I don't. 

BY MR. MAGEE: | 

Q. Doctor, you have examined the pin? Let's take it in stages. 
You have examined the pin? A. Iam looking it over now, | sir. 

Q. I will wait until you finish. A. I just want to get another pin 


394 of the exact same measurement, which I have. 
Q. Thank you. 
o MR. MAGEE: Doctor, while you are doing that, if! counsel has 


’ no objection, we will substitute as the example the exact size pin, show- 
ing the unbroken pin in lieu of this exhibit. ! 

MR. DONOVAN: Rather than have him substitute the exact size 
pin, I will be glad to produce the solid pin that was removed by the 
surgeon, Dr. Cobey. We have the exact size pin. 

MS MR. MAGEE: That is not this pin. 
ny MR, DONOVAN: It is the exact size of that pin, though. 
4 THE COURT: That is a matter for agreement between counsel. 
Do counsel agree that that may be substituted? : 
BY MR. MAGEE: | 
Q. Is this the correct size, Doctor, which I am now handing you? 
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A, These pins are usually marked Size 1-A, 1-B, 2-A, 2-C, and so 


forth. I do not see any marking on this one. The pin I brought is 
marked 2-C. The broken pin I have is 2-C. This is Berivon; this is 
Berivon. I can't say anything about this, except that it is Berivon. But 
I can't say with regards to measurement. By comparing, they look to 
be the same size. But I will go by the designation 2-C on the broken one 
395 and the designation of 2-C on the one I brought in. This does 

not have a 2-C on it. 

THE COURT: Can't you hold them up together and see if they 
coincide ? 

THE WITNESS: They do coincide. 

THE COURT: Isn't that sufficient for all purposes in this case? 

MR. DONOVAN: It is all right with me, Your Honor. 

MR. MAGEE: Quite all right with me. We will substitute the pin 
which counsel has for Defendant's Exhibit No. 6. 


(Whereupon the said substitution of Defen- 
dant's Exhibit No. 6 was made. ) 


* x * 
399 BY MR. MAGEE: 

Q. Doctor, in the course of your examination of the X-rays that 
have been on the board pertaining to this lady, and the other X-rays that 
you have examined in her files in the hospitals, is there any X-ray that 
shows that there was a complete union of this joint at any time since it 
was originally fractured? A. I have seen no X-ray pictures or X-ray 
reports which indicate that a healed, solid union was obtained at any time. 

Q. Now, an X-ray was taken on December 10 of 1955. When 
you attempted to find that X-ray, were you ever able to find it, Doctor, 
in order to read it? A. Ihave never seen that X-ray of December 10 
or even have a report on it. 

Q. Assuming that that X-ray showed that there was a fracture 
at that time, Doctor, would that X-ray also give you any information as 
to the amount of calcium growth in the area at the time the fracture oc- 
curred? A. It should. 





ts) 
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Q. It should give us that information if it were in existence ? 


A, I think so. | 


Q. And if you can see through those calcium deposits, as we 


were able to see through the calcium deposits here, what would that indi- 


400 


cate to you? 

MR. DONOVAN: Your Honor, we are speculating as to an X-ray 
that is not here. The doctors have testified to many and haven’ t testified 
to any such statement as counsel made. 

MR. MAGEE: Your doctor testified you could see through those 
calcium deposits. I asked him. ! 

THE COURT: Aren't you assuming something that is ; the basis 
for a hypothetical question that there is no evidence in the record to 
support ? ! 

MR. MAGEE: We have the evidence. Your Honor permitted them 
to put in the evidence of that X-ray for secondary evidence. You let the 
doctors describe it; and that is what I have to go on. : 

THE COURT: You can use anything in the record. if there is a 
description of it, and quote the description of it, and base your question 
upon that. | 

MR. DONOVAN: I have no objection to that. I think that is right. 

BY MR. MAGEE: | 

Q. Assuming that X-ray taken on December 10, Doctor, shows 
with respect to those deposits that you can still see through them. What 
does that indicate to you? A. Read that again. I can't follow that. 

Q. If the X-ray of December 10, 1955, after the fracture, shows 
that the calcium deposits are still dark in color and can be seen through, 


401 does that indicate anything to you as to whether there was union 


in that joint at that time? A. Doesn't necessarily indicate union. It 
would indicate that the body is trying to make a repair process in the 
laying down of the calcium, which is a part of that repair process. 

Q. Before you could evaluate that X-ray, I assume you would 
want to look at it yourself? A. It might help me to look at it. This 
was the day after the December 9 incident. ! 
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Q. Doctor, I noticed you stated that when you talked to Mrs. 
Proffitt in connection with her history, that she said she was not able 
to drive her car home on the day of December 9, 1955. 

MR. DONOVAN: I object to the question, Your Honor. I don't 
think the Doctor testified he talked to Mrs. Proffitt. 

MR. MAGEE: I don't mean Mrs. Proffitt. I will reframe the 
question. 

BY MR. MAGEE: 

Q. Did you get a statement from Mrs. Downs to the effect that 
she was not able to drive her car home on the evening of December 9, 
1955? A. I quote from what I wrote down when I talked with her: 

402 "I was not able to drive. Mrs. Proffitt drove me 

home. Took purchases into the house." 

Q. Did she say Mrs. Proffitt took her purchases into her home? 
A. Yes. 

Q. And you wrote down those statements at the time you took 
them from the Plaintiff? A. I have that right here, sir. 

Q. And did she also ‘tell you that when she left the store, that 
she suffered "no pain in this arm" ? 

In connection with talking about calling Dr. Jarboe, Doctor, to 
identify it. A. Yes. No pain. I have it here. 

Says: 

"I immediately called Dr. Jarboe. I told him I got 

some kind of a shock in the store; had no use of the arm; 

thought it was broken; no pain." 

Q. Now, are you clear that she said she got some kind of shock 
in the store, Doctor? Is that the way she put it to you? A. That is the 
way she put it to me.” I got some kind of shock in the store." 

Q. Did she ever tell you that she got an electric shock while she 
was in the store? A. The word electrical shock did not enter into the 

403 picture in my conversation with her. 


Q. In other words, she never told you she got an electric shock 
while she was in the store? A. She described it as:"I got some kind of 





shock." 

She said: 

"I got a terrific shock in my left arm." 

Q. You are clear in your own memory, from checking your 
records that she never told you she got an electric shock in the store ? 
A. The words "electric shock" did not enter into that. | 

MR. MAGEE: No further questions. You may inquire. 

CROSS EXAMINATION | 
BY MR. DONOVAN: | 

Q. Doctor, when you talked to her in LaPlata, you knew she was 
claiming she had an electric shock on December 9, 1955? A. I was 
given some sort of history previous to going down there, yes, sir. 

Q. Asa matter of fact, you testified you checked the hospital 
records; didn't you? A. I did? : 


| 
* * * * 


405 Q. Now, Doctor, just what type of practice do you have? A, 
My work is confined to the examination and treatment of injuries, bone 
and joint injuries, soft tissue injuries. 7 

* * * * 


406 Q. How long have you been carrying on this type of practice? 
A. Since 1927. | 
Q. Now, Doctor, are you a member of the American College of 


Surgeons? A. I am not. | 
Q. Or the American Academy of Orthopedic Surgeons ? A. No, sir. 
Q. Or the Association of Bone and Joint Surgeons ? A. No, sir. 


Q. You do bone surgery, however? A. Yes, sir. | 
* * * * 
407 Q. Doctor, how many Rush pins have you placed in the marrow 
of people who have fractures? A. You say, Rush pins. : 
Q. Iam talking about the type of pin that you have before you. 
A. On several occasions. 
Q. About how many, Doctor? A. Oh, maybe half dozen. 
Q. And over what period of time? A. Oh, a period of the past 


several years, I would say. ! 
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* * * * 

410 Q. Have you ever inserted a Rush pin in the humerus of a person's 
arm? A. No, sir. 

x x * * 

414 Q. There is no way you can possibly tell, is there, Doctor, how 
long it took the fibrous tissue to form? A. We know that it takes quite 
a length of time. 

415 Q. How long would it take, do you think? A. It could take 
several weeks to several months. 

Q. And isn't it also true that there was a possibility that this 
arm remained in this condition from 1954 until December 1955 and that 
the arm had solidly healed? A. Oh, it hadn't solidly healed, no, sir. 
This arm is not solidly healed. 

Q. Iam not asking you that question. A. You just said so. 

Q. Iam asking you, looking at the picture taken in 1954, and the 
condition of the arm at that time, if the arm had not been injured in any 
way, no infection in that arm, wouldn't that arm have solidly healed by 
1955, December 9? A. Not from what I see here. 

Q. I will ask you why, Doctor? A. Because we have a fracture 
which we know from the history is two years old, and here at the end of 
two years we still have about a centimeter displacement in the long axis 
of the bone and no union; and with chronic non-union, you can look for a 
lengthy non-union period. 

Q. Well, how long would it have taken that arm to heal if nothing 
had happened to it, looking at it as of the date of 10/14/54? A. With 
what I see here ? 

416 Q. Yes, sir. A. I don't know how long. It might never heal. 
When I say, heal; I mean might never get solid union. I don't know. 

Q. Whatis this, Doctor? What is this substance here that 
projects from the solid bone? A. That projecting is the process of 
nature throwing out bone in an attempt to heal. 

Q. And it has begun to envelope, has it not, the fracture site 
on one side? A. It is not enveloping the fracture site. It is over and 
above it, but not into it. 
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Q. What is this? A. That is probably fibrous tissue. 
Q. Iam asking you out here, what is this? A. That is bone. 
Q. That is bone? A. Tht is spicula, we will call it, but that 
is not solid union, no, sir. That is not in contact with this bone, sir. 
Q. What is this substance up here? A. That is also bone being 
laid down. | 
Q. That is bone the body is generating? A. Throwing out the 
repair process. | 
417 Q. That goes down and that shows that bone was being made in 
1954; doesn't it? A. It was b ving made but not contiguous, not in posi- 
tion with the fracture. ! 
Q. Isn't it on the site of the fracture on one side? ' It is not 
into the fracture; it is around it, but not into it. 
Q. Isn't it growing across the fracture line right here on the left- 
hand side of the pin? A. It certainly is not, sir, as demonstrated in 
this view here. There is no callus being laid down. You can see that in 
the side view. : 
Q. What is the dense part there, denser than the line! in the cen- 
ter? Whatis that? A. This is probably callus there, but not bone. 
This is bone there. That is bone there, but this is a line of fracture here. 
Q. What is this, Doctor, across here on the outer aspects of 
that? A. This is what we see here, spicula, bone, but that is not in 
position with the main bone. | 
MR. MAGEE: May the record show they were referring to Plain- 
tiffs’ 14-D, Your Honor, for the record? : 
THE COURT: It may. 
MR. DONOVAN: I think this happens to be 14-A, Mr. ec and 
418 I alread 
MR. MAGEE: 14-D, you were looking at, sir. 
MR. DONOVAN: Well, I have 14-A on it. : 
MR. MAGEE: 14-D is the one you have in your hand, if it is the 
fracture of 1954. : 
MR. DONOVAN: You are probably right. It looks like "A". 
14-D, yes. Thank you for the correction. | 


\ 
| 
' 
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THE COURT: What is the record? Which one? 
MR. DONOVAN: I had mentioned 14-A, Your Honor, but actually, 
itis 14-D. It looked like an "A." 
THE COURT: All right, proceed. 


* xe % * 
439 ISADORE BEISER 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (Cont'd) bs 


BY MR. MAGEE: 

Q. Mr. Beiser, would you tell us, please, how you keep records 
of the girls’ time that work in your check stands, and what you do with - 
those records at given periods of time? A. Iam not sure that I under- 
stand. You mean the hours that they work? a 

Q. Yes. And what do you do with the records? Do you keep 
them permanently in your store; or what do you do with them after you 
make them up over a certain period of time? A. We have what we call 
a time worksheet, which shows their time in, their time to lunch, time 
out -- rather, time back, and then the time going home. 

Q. Now, how long do you maintain those records, if you do, in « 
Store No. 24? For what period of time? A. We maintain those only by 
the week and they are turned over to the main office. 

440 Q. And then they leave the store and go to the main office; is 
that correct? A. Yes, sir. 

Q. So that if you were asked months after December 9, 1955, as 
to who was working at a given station in the check stands, you would 
have to check with another office to ascertain that fact from your records; 4 
would you not, sir? A. That information is kept in a separate, daily 
cash report book, which is issued for that particular register. 

Q. And where does that go? Is that kept in the store? A. We 
keep that for a period of anywhere to three to six months in the store. 

Q. Then what do you do with it? A. Then we turn it into the ‘ 
office for the main files. 

Q. So if inquiry came in in 1956 for something that happened 


in 1955, with respect to a certain stand, you would have to inquire at 
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another office; is that correct? A. If it was past three or four months. 
Q. Mr. Beiser, what practice do you have in the store where 
one of the checking girls or men leaves the check stand for the purpose 
of, let's say, going to the rest room? 
MR. DONOVAN: I object to the question. Have “a fix the time. 
441 We are dealing with a specific time. ! 
BY MR. MAGEE: | 
Q. What was the practice in December of 1955? A. When a girl 
has to leave the stand for personal reasons, or any other, or even when 
she goes to lunch, we have a key, called a No.2 key, which locks the 
register completely. No one can touch it. ! 

Q. In other words, is a substitution made if a girl leaves the 
stand to go to the rest room, and another girl put on the cash register ? 
A. No, sir. : 

Q. Now, Mr. Beiser, you have been in the store at the check 
stand, have you not, when prospective customers have come in and out 
of the store during a day or days when it has been raining? Have you 
not, sir? A. Yes, sir. : 

Q. And there are occasions, are there not, that you witnessed 
when people who were wet with rain went through your check stands ? 
A. Many times. 

Q. Now, on those occasions, can you tell us whether you had any 
complaint with regard to any person receiving any electrical shock? 
A. Positively not. i 

Q. Do I understand it to be your testimony that the only com- 

442 plaint that you had ever received was this delayed complaint 

which you received by Mr. Donovan and Mrs. Downs? A. ‘Yes, sir. 

MR. MAGEE: No further questions. You may inquire. 


CROSS EXAMINATION | 
BY MR. DONOVAN: : 
* * * * 
443 Q. You said that in 1955 you were manager of Store No. 24? 


A. Yes, sir. | 
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Q. Did you hold any other office in Food Town Corporation? 


A. No, sir. 

Q. Do you have any interest in the Food Town Corporation? 
Did you at that time? A. No, sir. 

Q. Do you have any interest in it now, financial interest? A. I 


444 have no interest other than my job. 


Q. Now, you stated that you were present when certain tests 
were made on the equipment in the aisle that you say that cash register 
104 was located in? A. Yes, sir. 

Q. On December 9, 1955. A. The test wasn't made on 
December 9. 

Q. No, I am talking about where the accident ocurred on 
December 9, 1955. 

In other words -- 

MR. MAGEE: Rephrase your question. You are confusing him. 

MR. DONOVAN: I will ask the question over. I didn't intend to 
confuse him. 

BY MR. DONOVAN: 

Q. Did you see the equipment checked in the aisle which you 
stated held cash register 104 on December 9,1955? A. Yes, sir. 

Q. When were these tests made? A. Approximately two days 
after you and Mrs. Downs came in. Within one or two days. 

Q. Two days later? A. Either one or two days. I couldn't be 
specific. I called the maintenance people shortly after that. 

Q. The same day that we were in there? A. I couldn't be 


445 specific on it. 


Q. You don’t remember that? A, I remember that I called 
them and that they did come out and I watched them work on it. 

Q. Did you call the maintenance people or did you call the people 
that had installed the equipment? A. I called the National Cash Register 
peopie to inspect the cash register. 

Q. Do they maintain the cash register equipment for you? A. 
Yes, they do. 
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Q. And the people that inspected the motors in the counter, are 


they the same ones that maintained the equipment for you at that time? 


A. Yes, sir. 

Q. Mr. Beiser, you testified on direct examination that after 
these tests were made, that you checked the operation of the equipment; 
is that correct, sir? A. That is part of my job. 

Q. And you also testified that when you checked it, you didn't 
receive any shock? A, That is correct. ! 

Q. Now, where were you standing when you made thése tests? 
A. Well, I stood in various places in regard to it. ! 
446 Q. All right, sir. 3 
MR. DONOVAN: Let me have the photographs, please, and let's 
see if he can identify the place he was standing. ! 
BY MR. DONOVAN: 

Q. I hand you Defendant's No.3, and ask you if yon" will indi- 
cate -- 

Will you come down here to the blackboard? | 

MR. DONOVAN: May he leave the witness stand, Your Honor? 

THE COURT: He may. | 

MR. DONOVAN: Would you step down here, please, so the Court 


and Jury can see. 


' 
! 


(Whereupon the witness left the witness stand. ) ! 

MR. DONOVAN: Put them right up here, Mr. Beiser, if you 
don't mind. Here, I will put it up for you. O.K. 

BY MR. DONOVAN: 

Q. Now, does that depict the condition that sidetedld on December 
9 in the aisle? A. It depicts the register and the counter. | 

Q. Now, where were you standing? Can you indicate on that 
photograph where you were standing? A. In relation to what? 

Q. At the time you were making your checks. You said you 
checked the equipment after the man checked it. You operated it. Where 
were you Standing? A. Inasmuch as Mrs. Downs -- 

Q. I didn't ask you that, sir. 
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MR. MAGEE: Just a minute. He is answering the question. 
MR. DONOVAN: I object to his answer. I asked him where he 
was standing. It has nothing to do with where Mrs. Downs was standing. 
MR. MAGEE: He is going to point out he was standing where she was. ., 
MR. DONOVAN: He hasn't testified that he was standing where 
she was. 
THE COURT: I will say to counsel, who are old, experienced, 
able counsel -- 
MR. DONOVAN: I apologize to the Court. Iam sorry. 
THE COURT: No necessity for apologizing. Make any objections 
to the Court and the Court will rule. Ke 
What is the situation ? 
BY MR. DONOVAN: 
Q. Where were you standing when you checked the equipment 
after these men had been there, you say? A. I stood in several positions. 
I checked on the outside of the counter; touched my hand on the buggy, 
grocery cart, and metal part of the -- chrome piece here, and there is 
a metal part across the back end of the register. I touched that, and 


aiso there is a gum rack there which I touched because it is metal; and I 4 
448 touched the register. 
I also came around and checked on the inside. ¥ 


Q. While you were checking the outside of this thing, was some- 
one operating the equipment on the inside? A. No. 

Q. How could you operate it from the outside, Mr. Beiser? 
A. You just turn on the machine. 

Q. Are you telling the Court and Jury that you were standing ‘ 
here with your hand here where the gum rack is and turning on the 
machine? A. This is a switch like you have in your wall at home, or 


anywhere. 

Q. It is a toggle switch; isn't it? A. I don't know what a toggle ; 
switch is. It is a switch which you have in any home, you turn on your P 
lights. 


Q. What does that operate? A. Turn on that switch and turn your 
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conveyor belt on. 

Q. Bothofthem? A. Just one. 

Q. When you were back here at the gum counter, how did you 
turn the conveyor belt on? 

THE COURT: Just a moment. I will repeat to the witness. There 

449 is a tendency when you are down the way you are, speaking with 

reference to an exhibit, to lower your voice to a conversation tone. It is 
necessary that the reporter hear you, and, of course, extremely neces- 
sary that the Jury hear you. Please bear in mind, keep your voice up. 

THE WITNESS: Thank you. ! 

MR. MAGEE: I wonder if he would repeat that answer. Iam sure 
the Jury at the end didn't hear it. | 

THE COURT: Did the J ury hear the answer? 

The Jury is not complaining. 

MR. DONOVAN: All right, sir. Unless you didn't hear it. Do 
you want to hear it. | 

MR. MAGEE: I heard it. But I thought the ladies on the end 
might not have heard it. | 

BY MR. DONOVAN: ! 

Q. Mr. Beiser, isn't the conveyor belt from the gum rack com- 
ing toward the front of the store operated by another foot petal inside 
the counter? A. Yes, sir. 

Q. Don't you have to depress that foot pedal to make it work ? 
A. Yes, sir. 

Q. How did you keep it depressed when you were on us outside ? 

450 A, I didn't. : 

Q. You didn't operate it from the outside; did van? | A I didn't 

operate that part of it. : 


Q. Where were you standing when you checked the exh register? 
A. I checked it from the front side and back side. : 

Q. Were you inside? A. I was there. : 

Q. What were you standing on? A. Standing on the floor. 

Q. Isn't there a rubber pad there, sir? Isn't that an insulated 
floor? A. Yes, sir. | 


* x 
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452 Q. Your testimony regarding where you were when Mrs. Downs 
was in the store is based solely upon what you customarily do; is it not? 
A. Yes, sir. 

Q. You have no independent recollection of where you were at 
that time on that particular day; do you? A. That is a definite thing. 
At five o'clock in the afternoon, it is one of our busiest periods; and you 
must be there, or you will hear from your supervisor. 

Q. Where did you get the time five o'clock, Mr. Beiser? A. 
Because that was the time it was alleged that Mrs. Downs hurt herself. 

Q. Who told you that? A. I have heard it here. 

Q. Oh. You heard it in this courtroom; or have you heard it 
from soneone outside the courtroom? A. I heard it in the courtroom 
yesterday. 

Q. You heard Dr. Becker say that; didn't you? A. I don't recall. 

Q. He was the only witness you heard testify yesterday. A. It 

453 must have been Dr. Becker. 

Q. You are basing your statement regarding where you were on 
the statement of Dr. Becker? A. I didn't understand the question. 

Q. I say, you are basing your testimony as to where you were 
on that day on the testimony of Dr. Becker? You are fixing the time of 
the occurrence by the testimony of Dr. Becker? A. Not entirely. You 
and Mrs. Downs came in and spok to me about it. 

Q. DidI tell you what time it happened? A. I don't recall the 
specific conversation. 

Q. Did you make any notes at the time that Mrs. Downs and I 
came into see you? A. Yes, that is part of my job. 

Q. Were they made while you talked to us? A. No. 

Q. Do you have the notes? A. No, I don't. 

Q. Where are they? A. They are turned in to our office. 

Q. Did you make them immediately after we left that day? 

A. Yes, I did. 
Q. When you say your store was very busy on December 9 -- 
454 A. Yes, sir. 
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Q. --how long had you been opened? A. November 17 ‘ 
Q. And was the shopping center completed? A. No, sir. 
Q. How many stores were operating in the shopping center? 
A. All of the leading stores. People's Drug Store, Murphy's, and Food 
Town, the bank; and there were two or three others, the Sandy Sue Baby 
Shop. All of the biggest stores were open. : 
Q. Was the work on the parking area completed? A. The main 
parking area was. ! 
Q. The parking area that is there now, was that work completed 
at that time, on December 9,1955? A. There was parking for about 
2, 000 cars. ‘ | 
Q. On that day? A. Yes, sir. | 
Q. And how many cars were parked -- you were in the front of 
the store -- about the time that that accident occurred? A. I couldn't 
tell. I was inside the store. 
Q. Now, you say that about 40 to 50 thousand people passed 
through the store during the month of December? A. Approximately. 
455 Q. And you base that on what the average traffic is in that store? 


A. That is right. 


Q. Well now, you kept a record of receipts, did you: not? A, 
Yes, I did. 
Q. Were your receipts about the same between December 1955 


| 


and the time you left there as manager in 1957? A. No. 
Q. Greatly increased, haven't they? A. No. 
They had not increased? A. They decreased. 
I beg your pardon? A. They had decreased. 
They had decreased? A. That is right. ! 
And you had less traffic in the store at that time? A. We 
had less traffic in'57. That is your question, I would assume. 
Q. Yes, sir. Than you did in '56? A. That is right. 
456 Q. Now, Mr. Beiser, regarding our visit, that is, the visit of 
the Downs and myself to your store on December 12 in 1955, | about what 
time of the day was it that we came into your store? A. It i the best 
of my recollection it was sometime before noon. 
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Q. And at that time, do you recall how many registers were in 
operation? A. No, I don't. 

Q. Asa matter of fact, you only had one register in operation 
that day; didn't you? A. I just said I don't recall. 

Q. Isee. Now, where were we when you first came up to us? 
A. When I first came up to you? 

Q. Yes, sir, in the store on that day, December 12, 1955? 
A. My first recollection of seeing you was on the back side of my office, 
which is the side that faces the front of the registers. 

Q. And your office is a plywood partition, is it not, that adjoins 
Aisle No. 1? A. Yes, sir. 

Q. In other words, you can sit in there and look out through the 
store; can you? A. No. 


457 Q. Just -- A. It isn't made to sit in. 


458 


Q. Just four pieces of plywood; is that correct? A. Itisa 
stand-up type of office. 

Q. We were standing near your office? A. On the front side 
of it. 

Q. Is that near the door side? A. Depends on what you call the 
front. No; it is on the other side. 

Q. In other words, the interior side -- A. That is right. 

Q. --rather than the side toward the door? A. (Witness nods 
assent. ) 

Q. Where was it that you came over tous? A. Well, I couldn't 
be specific about that. It is just my job to attend the front, and in case 
someone makes inquiries, you can almost tell if they intend to make them. 

Q. Will you deny that an employee of your store approached you 
and told you that we wanted to see you? A. I don't recall that. 

Q. Would you deny that that happened? A. I don't recall. 

Q. Iam asking you if you deny it? A. I don't recall. 

MR. MAGEE: The witness says he don't recall it. How can he 
deny it if he doesn't remember it? I submit the answer is complete. 

THE COURT: Very well, proceed. 


> 
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BY MR. DONOVAN: ! 
Q. Relate again, if you will, the conversation that took place 


while we were there? Mrs. Downs, Mr. Downs andI. A. Well, as 
best I can remember it, I couldn't be specific word for word, but you 
introduced yourself by handing me your card, and then related to me 
that your client had become injured in the store the previous Friday. 

Q. Did we continue to stand in the same place while we carried 
on this conversation? A. No. After looking at that register tape, we 
moved over toward Register No. 6. 

Q. I showed you a register tape at that time? A. I believe you did. 

Q. Are you positive? A. I think you did. I couldn’ be positive, 
but I believe you did. ! 

Q. Well now, where did we go? Did we go to Aisle No. 6 at that 
time? A. Yes, sir. : 

459 Q. You told us that that was the aisle where the register was? 
A. Yes, sir. | 

Q. And when we got over there, did you check the machines 
while we were present? Did you run the conveyors or check the cash 
register? A. I don't remember doing that. : 

Q. As a matter of fact, when you came up to us, you were rather 
resentful after we told you why we were there; weren't you? A. No, I 
don't think I was resentful. I even had a mental note of the fact that you 
were very hostile and aggressive, and unusually so; and I was quite 
shocked at the entire attitude. : 

Q. What made you think I was aggressive? Did I threaten you? 
A. Your manner of speaking, your tone of voice; you acted Ps much 
like you were ready to whip me. 

Q. Was I talking to you then like I am talking now? | ‘Would you 
say Iam agressive now? A. Well, you are speaking to me on cross 
examination. I understand you must be. But I mean, you were especially 
aggressive at that time. | 

Q. HadI ever seen you before? A. Not to my knowledge. 

460 Q. And you were not resentful of the fact that we came in and 
were telling you about an occurrence? A. I couldn't use the word 





461 
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resentful. I was rather surprised. 

Q. Isee. Asa matter of fact, you were inclined to be indifferent 
to the matter; you doubted that it happened; didn't you? A. I couldn't 
use the word indifferent. That is my job to take care of any and all 
complaints. 

Q. And when we asked you where Register 104 was, we were 
standing in Aisle No. 1, weren't we, Mr. Beiser? A. Standing in the 
back side of the office. 

Q. Where did we show you the slip you say you saw? A. Ap- 
parently when you were talking to me. 

Q. Iam not saying, apparently. When did we show it to you? 

A. I couldn't be specific about that. 

Q. Isn’t it a fact that we were standing in Aisle No.1 and you 
asked Mrs. Downs how she knew it was the aisle? A. I don't remember 
that particular thing. I asked Mrs. Downs how come she didn't tell some- 
body about it. 

Q. Yes, sir. And isn't it a fact that Mr. Downs here was there 
with us and I suggested that you permit us to look at the equipment, to 
test the equipment, and that you refused to let us do it? A. I wish to get 

straight here and now. I only saw two people, and that was you 
and Mrs. Downs. 

Q. All right, sir. Do you deny the fact that you told me that if 
we looked at the equipment, that we couldn't see anything because it was 
sealed? A. I didn't say any such thing. 

Q. Is the equipment sealed, the motors of the conveyors sealed? 
A. I don’t know what you call sealed. 

Q. Are they sealed so that you couldn't look at them visually 
and tell whether or not they are wired properly? A. All you have to 
do is take a couple screws off. It has a great big plate exposing the 
motors. 

Q. They were behind some kind of a covering; weren't they? 

A. Yes, sir. 

Q. Now, Mr. Beiser, did you talk to me at any other time during 

the day of December 12,1955? A. I only remember seeing you the one 


a 
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time. 
Q. Isn't ita fact, Mr. Beiser, that when we were in the store, 


that we didn't have the sales slip; Mrs. Downs identified the aisle, and 

we gave you the number; and you said you would want the number and the 

transaction number off the sales slip? A. I don't remember. 

462 Q. Didn't I call you at one o'clock that day and talk to you on 
. the telephone and supply you with that information? A. You could 
possibly have. 
MR. DONOVAN: That is all. 
REDIRECT EXAMINATION 
BY MR. MAGEE: 


bd ae ak ca 


i 
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463 Q. But your testimony is that you recall no incident of that day 
and none was reported to you? A. No, it wasn't. | 
Q. Now, you have testified you were there when the tests were 
made by both the National Cash Register man and the gentleman represen- 
ting the electric company, Neal Electric, that installed the eqaveyor 
belts; is that true, sir? A. Yes, sir. 


* cd * % 


Q. You have told counsel you stood in position approximately 
where Mrs. Downs stood, have you not, when you had the tests made 
on the machine after the men had left? A. Yes, sir. : 

464 Q. And you testified that prior to go to that position, you had 
activated the electrical circuits by throwing the switch? A. That is 
correct. | 

‘Se Q. And then you touched all the metal objects in the a in- 

cluding the cash register, the edge of the conveyor belt, and another 
' piece of metal that was in that area; did you not, sir? A. Yes, sir. 
Q. While the electric current was on? A. Yes, sir. ! 
Q. Then you testified that you went around behind the counter; 

did you not, sir? A. Yes, sir. ! 

Q. And stood at the cash register and activated the cash register 


and touched it? A. Yes, I did. : 
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Q. Did you also touch the metal? A. Yes, I did. 
Q. Did you also touch the metal edges around the conveyor belts? 


A. Yes. 
Q. During those tests, did you receive any electrical shock? 
465 MR. DONOVAN: He has gone over this once. I think it is not 


proper redirect examination. 

THE COURT: He can answer this question; and I think he has 
gone far enough. 

THE WITNESS: No, sir. 

BY MR. MAGEE: 

Q. After you had completed those tests, were the machines put 
in operation? Was the girl put back on the machine? A. Yes. 

Q. And it has operated satisfactorily ever since? A. Yes, it has. 

Q. Now, were any repairs made to those machines during the 
making of those tests by either National Cash Register or the gentleman 
from Neal Electric Company service? 

* ok a * 

466 A. There were no repairs made. 

Q. Mr. Beiser, you have testified that traffic was less in '57 
than in '56. Can you give the Jury any explanation for that? A. The 
only explanation I can give is that a change in operational policy. 

Q. What was the change in operational policy you think affected it? 

ae * *x cd 

468 A. At the time we opened the store, we had an operation of 
giving stamps with purchases. We discontinued that a year ago and that 
affected the policy. 

Q. And after the discontinuation of the giving away of these free 
stamps, your business diminished? A. That is correct. 

x * * * 

471 ALBER HARRISON BLOSS 
was called as a witness by the Defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
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BY MR. MAGEE: ! 
Q. Mr. Bloss, when you testify, would you keep your voice up, 
please, so the last Jurors can hear you? The witnesses have a tendency 
to let their voices lower. Try to remember that, sir. A. Yes, sir. 
Q. Please give us your first name? A. Alber Harrison Bloss. 
Q. Where do you live, sir? A. 3405 Farragut Avenue, 
Kensington, Maryland. 
THE COURT: Just a moment. 
BY MR. MAGEE: 
Q. Mr. Bloss, where are you employed? ! 
THE COURT: How do you spell your last name ? 
THE WITNESS: B-l-o-s-s. 
BY MR. MAGEE: ! 
Q. Where are you employed, Mr. Bloss? A. The National 
Cash Register Company, 1217 K Street office. i 
472 Q. And how long have you been employed with the National Cash 
Register Company? A. For the past thirty years. | 





Q. Would you give the Jury a brief resume of what! experience 
you had in the sale and servicing of the National Cash Registers? A, I 
have gone through the technical training schools of the National Cask 
Register Company, to enable me to service and repair the equipment 
manufactured by them which is used in stores, offices throughout the 
country. 

For the past five years, I have been acting as a part-time in- 
structor in teaching other students how to repair and service our equip- 
ment. | 

I run special calls for unusual cases, things that just don't 
happen every day. 

Q. In other words, when you have what might be a complaint 
about a National Cash Register not working properly in the: past five 
years, you are the person who would have charge of investigating such 
a complaint? A. Iam one of forty that would do that. 

Q. Now, can you tell this Jury, Mr. Bloss, what percentage of 


170 
registers are represented by the National Cash Registers that are used 
in the Washington area in stores which sell food? A. To the best of my 
473 knowledge, between eighty-five and ninety-five per cent of those 
machines are National built. 


Q. And what can you tell the Jury about whether or not your 


equipment -- how it is considered on a national basis? 

MR. DONOVAN: Your Honor, I certainly object to this line of 
questioning. I don’t see where it has any bearing on the issues in this 
case; and I don't think this witness, as a maintenance man, or instructor 
of maintenance men, is qualified to talk about the affairs of this company 
that he works for on a national basis. 

I think we are going very far afield, may it please the Court. 

MR. MAGEE: I can state my reasons at the bench. 

THE COURT: It is only a question of whether the witness is 
qualified; and it seems to the Court there has been sufficient qualification, 
sufficient foundation laid; and the witness may answer to the extent that 
they are used. 

BY MR. MAGEE: 

Q. You may answer it, Mr. Bloss. A. I would say on a national 
basis that we probably handle ninety-five per cent of the equipment used 
in grocery stores for check-at purposes. 

474 Q. Mr. Bloss, you have no financial interest, do you, sir, ina 
chain known as Food Town? A. None whatever, sir. 

Q. Has the National Cash Register Company ever done business 
with Food Town? A. Yes, they have. 

Q. And have you actually sold cash registers and serviced cash 
registers for Food Town? A. Never sold, but actually have serviced 
many of their machines. 

Q. And do they use your equipment generally throughout their 
stores? A. As far asIknow, sir, all but one of their stores use 
National equipment for checking purposes. 

Q. Now, do you recall, and do you have a record of a request 
made to National Cash Register Company in December of 1955 to make 
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an inspection of a cash register in Store No. 24 of Food Town? A. Yes, 


| 
\ 
| 


‘ sir, I do. ! 
Q. Would you please produce your record? A. Yes; sir. This 
es is a duplicate copy, sir, and not the original. That is in our factory at 
Dayton. | 
id Q. Now, was this record kept by you in the regular course of 
business? A. Yes, sir; that is a record that we make on every call that 
. 475 is made by a serviceman. | 
i Q. And this record pertains to a cash register in the Food Town 
store that I have mentioned? A. Yes, sir, that is correct. : 
Q. And this was kept among the books and records of your 
company until I asked you to produce it today? A. Yes, sir. 
MR. MAGEE: I would like to have this marked as Defendant's 
next exhibit. ! 
THE CLERK: Exhibit No.8, for identification. 2 
THE COURT: What is the number? : 
THE CLERK: Eight, Your Honor. 
THE COURT: Defendant's Exhibit 8. 


(Whereupon the said document was marked 
Defendant's Exhibit NO.8, for identification. ) 


BY MR. MAGEE: | 
Q. Now, Mr. Bloss, I ask you whether or not you went and 
checked a cash register in Store No. 24 in December of 1955? A. Yes, 
sir, I did. ! 
Q. Would you please tell the Court when you went to check the 
register? A. I was there on December 14, 1955. , 
Q. Now, please tell the Court and Jury, sir, what you did with 
that register, and what register did you check? A. The number of the 


476 machine, as I have it, is the serial number and not the number 


that is carried by the store. But it was register No. 6 in the check lane. 
I believe they designate it as 104. I was called to make an inspection of 
a machine that might have a possible shock, either a direct electrical 
shock or a static shock. I found neither. | 
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I used the regular testing equipment that we use, and I found 
absolutely no shock or short circuit in the register. . g 
Q. Did you test the machine yourself to see if you could actually 
feel a shock, sir? A. Yes, sir, I did. = 
Q. Did you do the testing in the presence of Mr. Beiser, the 
manager of the store? A. To the best of my knowledge, it would have 
been Mr. Beiser, and possibly one of the checkers that used the machine. 
I usually try to get a checker, so that together we can interpret anything 


that might be wrong. “ 
MR. DONOVAN: Now, Your Honor -- just a moment -- I move 
the answer be stricken on the ground that it is not responsive to the ques- * 


tion. He says what he usually does, and he was asked a specific question 
about what he did on this occasion. 
MR. MAGEE: I will clarify, counsel. 
477 BY MR. MAGEE: 
Q. Is that your best recollection of what occurred on this day, + 
Mr. Bloss? A. Yes, sir; we are required to have someone of the store-- 
MR. DONOVAN: I object to what he is required to do. I want his 
testimony, if it please the Court, as to what was done on this day. i 
THE COURT: Not the custom and practice, but the specific instance. 
BY MR. MAGEE: 
Q. Give us your best recollection of what you did on this occasion. 
All we require is the best recollection, Mr. Bloss. A. To ask that the 
manager be with me while the machine is being checked. » 
Q. Anda check was run on the machine? A. Yes, sir. 
Q. And I think you have testified you were unable to demonstrate 
either any direct shock or static shock? A. That is correct, sir. % 
Q. Would you explain to the Jury the difference between a 
direct shock and a static shock? A. A static shock is the one usually 
associated with walking across a rug in your home and reaching for the 
light socket and having your finger to feel a tingle of a static shock. A s 
478 direct shock would be one caused by a bare wire or some other 


part of the mechanism touching the cash register in such a way that it 





eee 
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would cause the flow of the electricity to reach the customer or the 
operator. | 

Q. I ask you specifically, in checking the machine, aid you come 
across any defect which would cause a direct shock? A. No, sir; I did 
not; and I so made that statement on this report that we have here. 

Q. Were you even able to demonstrate a static shock ? A. No, sir. 

MR. MAGEE: I would like to offer in evidence at this panes Your 
Honor, Defendant's Exhibit No. 8. 

MR. DONOVAN: No objection. 

THE COURT: Defendant's Exhibit No. 8 is received in evidence. 


(Whereupon Defendant's Exhibit No.8 was 
received in evidence. ) 


BY MR. MAGEE: | 

Q. Now, Mr. Bloss, on your record, you indicate that you were 
sent to the store to check register for shocking. Would you please tell 
the Jury precisely what you recorded as your results of the checking of 
this register for shocking? A. That the register was checked for 
shocking, and that nothing was found that would cause a shock. The 

479 machine checked out O. K. 

Q. And you finally indicated that the machine checked out O.K. ? 
A. Yes, sir, that is true. 

Q. How much timedid you spend in checking this register for 
possible shock? A. A total of one and a half hours was spent on the call. 

Q. And you, yourself, personally, conducted the 2 a A. 
Yes, sir, I did. | 

Q. And the slip is signed by you, sir, atthe bottom? Is that 
your signature? A. Yes, sir, that is my signature. 

Q. A. H. Bloss? A. Yes, sir. i 

MR. MAGEE: Thank you. I would like to submit this to the Jury, 
Your Honor, so they may examine it. 

THE COURT: You may. 

(Whereupon Defendant's Exhibit No.8 was passed among the 





Jurors. ) 
THE COURT: Counsel may proceed 
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BY MR. MAGEE: 

Q. Mr. Bloss, when you completed your testing and examina- 

tion of this machine, did you make any repairs to it, either during the 
480 course of the inspection or afterwards? A. No, sir, none was 
necessary. 

Q. Have you ever been called back since then to make any re- 
pairs to this machine? A. No, sir. 

MR. MAGEE: Your witness. 

CROSS EXAMINATION 
BY MR. DONOVAN: 

Q. Mr. Bloss, is there anything on this slip that is marked 
Defendant's Exhibit No. 8, that shows that this was Cash Register No. 
104? A. There is no 104 on here. That is a mark on the machine, it- 
self, only. 

Q. Now, when were you first approached by the Defendant or his 
counsel regarding your inspection of this machine after you had made the 
inspection? A. About a week ago. 

Q. And at that time, did you have an independent recollection 
that the machine that you had checked was Cash Register No. 104? 

A. Before that time? 

Q. No, sir. I am asking you as ofone week ago, when you were 
interviewed by the Defendant or his attorney, whether you hadan indepen- 
dent recollection at that time that this machine was No. 104? A. It was 

481 merely necessary to check the records, sir. 

Q. What records did you check to show it was Register 104? 

A. The serial number on this report agreed with 104 on the machine 
they are now using, and that I inspected, sir. This number here, sir. 

Q. When did you determine that this serial number checked with 
Machine 104? A. I wrote it from the machine, itself. 

Q. That was in December of 1955; wasn't it? A. True. 

Q. Now, are you telling this Jury that one week ago, that you 
still remembered that this serial number was for Machine 104 in the 
Food Town at Eastover Shopping Center? A. No, sir. 
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Q. When did you refresh your recollection? A. They called and 
said that is the machine number. | 

Q. Who told you? A. That we want the record — ‘ 

Q. They told you they wanted this machine number from the 
serial number? A. Right, sir. i 

Q. Who told you it was Machine 104, sir? A. They designate 
their machines by numbers as used in the store. 

482 Q. I understand that, sir. But I want to know where you got the 
information that that was Machine 104. A. Through the information 
that was given here, that you heard a moment ago, sir. : 

Q. You mean that you remembered from the time that you 
checked this machine on December 14, 1955 until one week ago that this 
serial number was for Machine 104 in Eastover Shopping Center? A. No. 
The man there just said it was for Machine 104. : 

Q. What man said that? A. The gentleman there, sir. 

Q. Isee. You got the information from the gentleman here. I 
beg your pardon. A. As to the number they carry on it, but not the 
serial number of the machine I checked. | 

Q. Consequently, you don't know what the number of the machine 
was, as far as cash register number -- not serial number, now -- that 
you checked over there in that store on that day? A. Definitely, I know 
the number of the machine I checked. I have a record right there you 
are holding. | 

Q. Iam not talking about that number. A. The number, sir, 
that they use could be any number. That could be changed; but the serial 
number on the machine never changes. ! 

483 Q. All you know, you checked a machine bearing this serial 
number; is that correct, sir? A. Yes, sir. 

Q. Thank you, sir. 

Do you have an independent recollection at this time, Mr. Bloss, 
that the manager was with you when you made the check? A. I couldn't 
say that the manager was there, no, sir. | 


Q. Isee. A. It could have been an assistant. 
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Q. Asa matter of fact, you have no clear and independent re- 
collection at this time of exactly what transpired when you went over 
there; have you? A. Yes, sir; I know I was there and made an inspec- 
tion of that machine. 4 

Q. Do you remember all the various steps you went through? 
A. Itis very routine in checking one, yes, sir. 

Q. Is there such a thing as what we call intermittent leakage of 
electricity or short in a machine that doesn't show up in one check? 

A. I suppose it would be possible. I have never found it, though. 
Q. Is there such a thing as electrical seepage that wouldn't 
484 show up on the type of check that you made? A. No. Any 
seepage would show up, due to the type of checking instruments that we 
use. It would show the very least amount of amperage leakage would be 
shown. 

Q. Where was the test made? On what parts of the machine? 
A. On all parts of the machine, any part of it that is metal against any 
other part, to show a leak. » 

Q. Is that true also of the box in which the machine was plugged ? 
A. Yes, sir. That is where we check it, between the two connections. 

Q. How many ohms of resistance were there on the plug? A. I 
was not checking with an ohmmeter, because I had no particular need to 
know the amount of electricity being used by the register, since there 
was no leakage of electricity to the box. 

Q. You also test electrical resistance in that manner, don't you, 
for grounding, and so forth? A. It is possible to test that, yes, sir, e 
but I believe -- 

Q. Iam not asking you what you believe. I am asking you what 
you know. Isn't that the way you usually check to determine whether or 
not your ground is a good ground, by the number of ohms of resistance 

| that are init? A. No, sir, it is not. 
485 Q. How do you doit? A. It is usually checked by continuity 
circuit, or through the neon test lamps which are very sensitive to even % 


the lowest of amperage of electricity. 
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Q. Did you make that test? A. Yes, sir, Idid. | 
Q. Is that considered to be the standard test? A. It is in our 
case, yes, sir. | 
Q. In your case? A. Yes, sir. : 
Q. You didn't install the plug, did you, for that machine, or the 
e plug-in, rather, the box? A. No. That is done by the District or an 
electrician. Our only concern with it is to see that our plug is up to 
standards and that it is properly grounded, which it was in this case. 
Q. Was it polarized? A. No, sir; that is nota air cane plug. 
. MR. DONOVAN: That is all, sir. 
: REDIRECT EXAMINATION ! 
BY MR. MAGEE: | 
“ Q. What do you mean by a polarized plug? A. That is one using 
| three prongs. It is impossible to insert it into the box in any way ex- 
cept the way it was made to be put in there. 


C 486 Q. Polarized merely means-- : 
P MR. DONOVAN: Don't tell him what it means. Ask him what it 
means, may it please the Court. 
. MR. MAGEE: Very well, counsel, I shall. ! 
May it please the Court, I would like to ask the witness this 
Ma simple question. 
BY MR. MAGEE: | 
Q. Would you explain to the Jury how this circuit was grounded ? 
! A. Yes, sir. Our cables are made with three wires, or three conductors. 
They are color coded. The green wire is always used as a ground wire. 


This wire comes out of the cord and has a small plug that is plugged 
directly into the grounding plug on the box that is installed by the electri- 
" cians. We have nothing to do with the installation of the electrical boxes. 
Q. But in your test, you tested that box to see that it was properly 
° grounded; did you not, sir? A. Yes, sir. ! 
Q. What did your test of the box show? A. It was properly 
grounded. | 
Q. Now, I show you Defendant's Exhibit No. 3, which is a photo- 


graph of the cash register, and I ask you to look at the electrical circuit 








178 
and tell us whether or not you can see the ground wire that you have 
487 described? A. Yes, sir, I see it. 

Q. And is that ground wire ringed with blue ink? A. Yes, sir, 
it is. 

Q. And you have testified that within the cable are two other 
wires; is that correct? A. That is right. 

Q. What are they for? A. They are the conductors of the 
electricity which in this case was 110 volts. 

Q. And what are the colors of the polari? A. This particular 
wire is white, red and green. 

Q. Now, when you went to the store and made an examination, 
what station were you told to examine the register on? A. Specifically, 
No. 6. 

Q. And the cash register that you examined on the occasion re- 
flected in your exhibit, Defendant's Exhibit No.5, was that on that stand? 
A. Yes, sir, that is true. 

Q. And did it bear the serial number which appears on your 
record? A. Yes, sir, it did. 

Q. And would you please read the serial number into the record 
for the Jury of the machine you examined? A. It is Serial No. 5283281. 

488 Q. Thank you. 

MR. DONOVAN: Now, Mr. Bloss -- 

MR. MAGEE: Just a moment, sir. 

MR. DONOVAN: I beg your pardon. I thought you were through. 

BY MR. MAGEE: 

Q. Have you ever gone to Store No. 24 for the purpose of check- 
ing an electrical shock on any other machine in that store, sir? 

MR. DONOVAN: Your Honor -- 

Go ahead. He may answer. Iam sorry. 

THE WITNESS: No, sir. 

BY MR. MAGEE: a 

Q. This was the only occasion? A. That is right, sir. - 

Q. Does polarity, in this particular instance -- by that, Iam 
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referring to the operation of this particular register -- have anything to 
do with giving off of electrical shock? A. No, sir, it does not. 
‘ MR. MAGEE: That is all. 
RECROSS EXAMINATION 
BY MR. DONOVAN: 
» Q. Mr. Bloss -- ! 
I had a question in my mind and it skipped it. I will go to another 
489 one. | 
You said that you went to Aisle No.6 when you went over there. 


M Did you make a note of that at the time, that you went to Aisle No. 6, 
‘ on your report? A. I believe -- no, there is nothing on here to indicate 
that. 
> Q. Did you remember without having your memory a 
when you first talked to counsel a week ago that you had gone to Aisle 
No. 6? A. No, sir, because I checked them all when I was in the store. 
Q. You checked all the cash registers? A. Yes, sir; ona 
ee case like this, we would. | 
| Q. You checked all nine cash registers? A. That is correct, sir. 
. Q. Did you make a report on nine cash registers? A. No, be- 
cause only one was in specific question. | 
. Q. Isee. But you have an independent recollection of having 
checked nine? A. Yes, sir. That is the reason I have been with 
National thirty years, sir. ! 
Q. Iunderstand, sir. How long did it take to check nine 
- machines? A. Forty-five minutes was accredited on this. ‘It probably 
took five or ten minutes on each of the others. : 
490 Q. Forty-five minutes on this and five or ten on the others? 
‘ A. Yes, sir. | 
| Q. Doesn't that hour and a half time on there include travel 
time? A. Yes, sir. | 
Q. How much time does it take to travel over there trom where 





S you are employed and back again? A. It takes about forty-five minutes. 
Q. So if you were forty-five minutes on one machine and forty- 
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five minutes traveling back and forth, and you devoted five minutes to 
the other machines, you were there forty-five minutes more than you 
reported; weren't you? A. You see, those are all apportioned to the P 
amount of time spent for that machine. Not the total time for any one. 

Q. You just show you allotted this to one machine, don't you? 
A. That is the time on that one. . 

Q. You don't have any reports on any other machine? A. Yes, 
sir; we have all of them. I don't have them with me, but a report was 


made. 
Q. On all of the machines? A. Yes, sir. i 
Q. Did you charge travel time to those machines, as well? You : 
491 have got three-quarters of an hour travel time in here; haven't 
you? A. That is true, sir. « 


Q. You didn't charge any travel time to the other machines? 
A. Ican't remember that the others had travel time, but no doubt they 
did. 

MR. DONOVAN: All right, sir, that will be all. é 

MR. MAGEE: Mr. Bloss, what was the results shown on your 
checking of all the other machines at the shop? 

THE WITNESS: They were all properly grounded and there was 
no shocks on any of them. 

MR. MAGEE: That is all. 

BY MR. DONOVAN: 

Q. When did you check the records on those other slips? A. I, 
personally, haven't checked the records on them. ~ 

Q. You are basing the statement you make now on your recollec- 
tion as of December 9, 1955? A. Andon the fact that we make out a re- 
port on each machine we work on. 

Q. I just asked you when you checked those reports. When is 


the last time you have seen those reports, Mr. Bloss? A. WhenI 
turned them in originally. 
Q. That is December 14, 1955? A. True. 
492 MR. DONOVAN: That is all, sir. 
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MR. MAGEE: But you still have a recollection, sir, that none 


| 
' 
| 


of the machines showed shocking; is that it? 

THE WITNESS: That is true, sir. | 

MR. MAGEE: O.K. Nothing further. | 

That is all. May the witness be excused, Your Honor? 

THE COURT: The witness may be excused. | 

(Witness excused. ) 

THE COURT: Counsel approach the bench, please. | 

(Whereupon counsel approached the bench and the following pro- 
ceedings were held out of the hearing of the Jury:) ! 

THE COURT: I just want to check on the schedule. How much 
more have you got now ? | 

MR. MAGEE: Just the electrical man, and Mr. Snider, and 
that is our case, Your Honor. | 

THE COURT: How long? ! 

MR. MAGEE: It took an hour to finish that witness. About the 
same time, if he consumes the same amount of time on cross examina- 
tion. The electrical man will be about the same length of time. 

THE COURT: You will put the electrical man on next? 

MR. MAGEE: Yes. 

THE COURT: I think we will take a recess. 

Have you got your prayers? 

MR. MAGEE: Yes, sir. 

THE COURT: All right. We will take a recess. | 

(Whereupon counsel resumed their places at the trial table and 


1 
i 


the following proceedings were held in open Court:) ) 

THE COURT: Ladies and gentlemen of the Jury, before the next 
witness comes on, rather than interrupt the testimony, we will take our 
mid-morning recess at this time. | 

Please bear in mind the oft-repeated admonition the Court has 
given you. | 

(Whereupon a short recess was taken. ) 

THE COURT: Counsel may proceed. 

MR. MAGEE: Would you please call Mr. James Hodges, please. 
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Whereupon - - 
JAMES T. HODGES 
was called as a witness by the Defendant and, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAGEE: 
Q. Mr. Hodges, when you testify, will you try to keep your 


voice up, so the last of these Jurors can hear you? A. Yes, I will. 
Q. Mr. Hodges, will you give us your full name, please? 
A. James T. Hodges. 

Q. And where do you live, Mr. Hodges? A. 3705 22nd, N.E. 

494 Q. And, Mr. Hodges, what is your occupation, sir? A. Journey- 
man electrician. 

Q. Would you please tell the Jury what experience you have had 
in the electrical field and what licenses you hold, sir? A. Well, first 
of all, the District of Columbia electric journeyman's license, Alexandria 
and Arlington County. 

Q. Talk a little louder. 

THE COURT: Just a moment, please. I am going to ask you to 
bear in mind the necessity of speaking up so all the ladies and gentlemen 
in the box can hear you, and all the men and ladies sitting at the table. 
Keep your voice up; speak clearly and distinctly. Thank you. 

THE WITNESS: District of Columbia journeyman's license, 
Alexandria journeyman's license, and Arlington County. 

BY MR. MAGEE: 

Q. And what experience have you had in electrical work? Would 
you describe that to the Jury, what type of work you have been doing, 
Mr. Hodges? A. General house wiring, electrical motors and controls, 
check-out counters, conveyors, fluorescent slim line fixtures, and 
general electricity. 

Q. Now,what firm are you presently employed by? A. Neal's 
Electric. 

495 Q. And where is Neal's Electric? A. 6604 24th Avenue, West 
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Hyattsviile. 

Q. Now, did you, yourself, undertake any part in the installa- 
tion of the check-out counters in Store No. 24 of Food Town? A. The 
company, itself, did the job of it; but me, personally, I did not install 
the counters. | 
e! Q. But your company installed those counters? A. Yes. 

' Q. Now, did there come a time, Mr. Hodges, when you were 
asked in December of 1955 to check a check-out counter at Store No. 24? 
A. I did. ! 

Q. Now, did your office maintain a record of this particular 
checking that you did on this occasion? A, They did. 

Q. Would you please produce it? 

o You have handed me what is called a job record sheet, dated 
Pe December 15 of '55. A. That is right. 
MR. MAGEE: I will ask that this be marked for identification as 
the Defendant's next exhibit. i 
* THE CLERK: Nine, for identification. 


(Whereupon the said document was marked 
Defendant's Exhibit No. 9, - identifica- 
cation. ) : 


| 496 BY MR. MAGEE: 

Q. I show you what has now been marked as Defendant's Exhibit 

9, which is your job record sheet dated December 15, 1955, and ask you, 
Mr. Hodges, whether or not you are the person that actually went to 

- Food Town Store No. 24 to make the inspection which is repprted in this 

v record? A. Yes, I were. 


4y- 





Q. You were the person that went there? A. Yes. | 
Q. Would you please tell the Jury what you did on that occasion, 
and what station you checked? A. At the time I received a'call to go to 


4 Food Town, there had been a short circuit on one of their check-out 
counters. : 

‘ I arrived at 24; I don't know the exact time or date, but it was as 

* marked here, on the 15th, which is the record that we used. And I checked 


the ground from hot to ground; I checked the equipment ground; I checked 





497 


498 
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the -- if there could be any shorts; there were not; and there were 
nothing else that I could do. 
I checked the other counters, No. 6 through No. 1. 
Q. Now, let me ask you this: What did you check? What part 
of the equipment did you check at Station No. 6, Mr. Hodges? A, I 
opened the general outlet box that feeds the complete check-out counter; 


checked the wiring to see if there were any bare wires touching the box 
that would cause a short, cause a leakage of electricity; and there were 
not. If it had of been, we would have had trouble with the fuses being 
blown; but there wasn't. 

Q. Now, would you tell the Jury, please, whether or not this 
particular system was grounded, as you electricians call it? A. Yes, it 
was grounded properly. It had to be because the store was only about 
a month or six weeks old, I think; and it had to be inspected by the under- 
writers, and all the equipment that was used; and it was properly grounded. 
We checked it before inspection. If it had not been, the inspectors would 
have turned it down. 

Q. You and your company had done the installation; is that 
correct? A. Yes. 

Q. Now, did you specifically attempt, when you made your 
examination of this equipment at Station 6, to see whether you would 
get any electrical shock yourself? A. Yes, I did. 

Q. Now, when you made that inspection, did you call in anybody 
from the store to show them what you were doing? A. Naturally, I 
called Mr. Beiser, the manager, because he had to know why and how it 
was being checked. 

Q. Is it your testimony, then, that you made these tests in the 
presence of Mr. Beiser, the manager? A. Yes, I did. 

Q. And did you show him the results of your inspection? A. Yes, 
I did. 

Q. And what did you tell Mr. Beiser, after you made your demon- 
strations to him as to whether or not there was any electrical shortage 


in this equipment? 





185 | 
MR. DONOVAN: I object, Your Honor, to any conversation 
between this man and Mr. Beiser. 


> | 


= MR. MAGEE: This is a direct report to the company. This 
4 isn't hearsay. i 

MR. DONOVAN: Of course, it is hearsay. Out of the presence 
- of the Plaintiffs. Whatever report he made, we are not interested in 


what report he has made to him at the time. If he has it in writing, 
that is something else again. 
MR. MAGEE: Why is the writing any different from what was 
‘ made verbally ? | 
: THE COURT: I think that the verbal report could be — 
in connection with the written report. : 
Objection overruled. 
BY MR. MAGEE: ! 
Q. Mr. Hodges, tell us what verbal report you made to Mr. 
Beiser, the manager, when you completed your inspection of the equip- 
i ment at Station No. 6 in December of 1955? A. Weil, when I got the 
499 complaint, naturally, I went to Mr. Beiser, first, when I arrived 
in the store. Have to consult the manager, so he will know what we are 











doing, why we are there, or what not. ! 
So I went to the manager and asked Mr. Beiser what was wrong. 
He said: We are having trouble with check-out counter. Custo- 
mer says that she got a shock. : 
I says: All right, shall I check it? 
oe He says: Yes. : 
So I goes over; checks the counter; properly, as we check all 
other counters, and all other short circuits. We have different means 
of checking all types of short circuits. And there weren't any shorts. 
Q. Now, was Mr. Beiser there at the time? A. Yes, he was. 
Q. What did you tell him, verbally, as to whether or not there 
were any shortages in the system? A. I opened the box, as I said be- 
% fore, checked the wiring, and I showed him that there were not any broken 
: wires, any wires burnt that would cause a short, any wires touching the 


| 
! 


| 
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unit, which the wires only come in at one place and you only have two 
or three other feeds going out, feeds one motor on one end and one on 
the other, which feeds a magnet eye in the middle of the counter, I think 
they are, or either a stop-start switch. When the groceries pass along, 


500 it hits so far, it stops, and the conveyor continues down. 


I checked all those outlets. There were no shorts in them. They 
were all operating properly. If they had been short, they wouldn't have 
been operating and the motor wouldn't have worked. 

Q. Did you report this information to Mr. Beiser at the time ? 
A. I did. 

Q. After you had completed your demonstration; is that correct? 
A. Yes. 

Q. Now, did you actually run this equipment? A. I did. 

Q. With the electricity on to see if you could demonstrate a 
short? A. Yes, I did. 

Q. And did you touch the metal areas around the conveyor belts, 
yourself, to see if you could demonstrate a short? A. I grounded my 
body between the conduit that the wires are pulled through to the counter, 
itself, to the cash register, and there weren't any shorts. 

I used a test light to test it from the circuit to the ground, and it 

501 all functioned right as it should. 

Q. Did you have Mr. Beiser, himself, put his hands also on the 
equipment? 

MR. DONOVAN: I suggest he is leading the witness now. 

MR. MAGEE: I will reframe it. 

BY MR. MAGEE: 

Q. What did Mr. Beiser do during the course of this inspection 
of yours? A. Mr. Beiser asked me, he said: Hodges, be sure you check 
it thoroughly, and I want to know what you find. 

I told him. He was standing there, And he took my word for it, 
as his mechanic. I had been working for them for many number of years, 
and that was it. 

Q. Now, did you find any need to repair any of the wiring or 
equipment at Station No. 6? A. No, I did not. 
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Q. Were any repairs in fact made by you to it at this occasion ? 
A. No, not any. ! 

Q. I think you stated you checked other stations also on this 
occasion? A. I did check the other stations, because as a usual thing, 
when we go into a store, we will ask the manager if there is anything 
else because -- I run the maintenance truck, and if Iam in Bethesda, 

I won't have to be called right back. So I checked the other stations while 
902 I was there and asked him if there was anything else wrong. 

Q. Now, in checking the other stations, were you able to demon- 
strate any situation which would create an electric shock? A. No, sir. 

Q. Now, did you testify that there was comparatively new equip- 
ment in the store? A. Yes. The store had only beer. opened, I don't 
know just how long, less than two months, I should say. | 

Q. And the cash registers and the conveyor belts were new, as 

far as you could determine? A. Yes, they were. 3 

Q. And do I understand, Mr. Hodges, that you do the maintenance 
work for these conveyor belt equipment in the Food Town stores ? A. 
Electrical, yes. : 

Q. Have you ever been called in to repair an electrical shock 
in that equipment, a condition which would cause an electrical shock ? 

A. No. In fact, we hadn't had any repairs on that equipment in that 
store, because it is new equipment. ! 

MR. MAGEE: I would like to offer in evidence at this time, may 
it please the Court, the job sheet whichis marked Defendant! s Exhibit 
No.9. | 

503 THE COURT: Have you shown it to counsel? 
MR. MAGEE: I will show it to counsel. 
I might just ask one question while counsel is looking at it. 
BY MR. MAGEE: | 

Q. Was this record kept in the regular course of your business, 
Mr. Hodges? A. Yes, sir; it was pulled from the files, must have been 
yesterday. 

Q. And it has been retained in the files of your company since 


you made the inspection? A. Yes, it has. 
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MR. MAGEE: I reoffer it, Your Honor. 
MR. DONOVAN: Just a moment, Your Honor. 
Your Honor, I can't be certain, but it appears to have been an 


erasure. May I ask the witness a question? 

THE COURT: You may. 

MR. DONOVAN: Mr. Hodges, are you positive about the date 
that you were there, independently of this ? 

THE WITNESS: For the period of time, no, I couldn't say exact 
date. That is why we have a record. 

MR. DONOVAN: Do you know whether the last numeral, has that 
been erased ? 

THE WITNESS: No, it has not. 

MR. DONOVAN: Very well. 

MR. MAGEE: I reoffer it at this time. Any objections, counsel? 

MR. DONOVAN: No. 

THE COURT: Defendant's Exhibit No.9 is received in evidence. 


(Whereupon Defendant's Exhibit No.9 was 
received in evidence. ) 


BY MR. MAGEE: 

Q. Mr. Hodges, I ask you if the name "Jim" represents your 
signature on this job report? A. All job reports are "Jim." 

Q. Thatis you? A. Yes, sir. 

Q. That is the signature you affixed to this record when you 
turned itin? A. Yes. 

Q. Does it say: Give the results of the "double check" that you 
made on the equipment -- A. I did, yes. 

Q. --in this station. What does your report show? A. Checks O.K. 

MR. DONOVAN: Who does it say give it to? You haven't finished 
reading it. You read a part of it. Suppose you finish it. 

MR. MAGEE: Just read the part which shows the result of your 

505 report. 

MR. DONOVAN: You haven't finished reading that part. 

THE WITNESS: I don't understand. 

MR. DONOVAN: You read a part of it. Who does it say to give 
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the report to? Isn't there a name of the person to give it to? 
BY MR. MAGEE: | 
. Q. Who was your report made to? A. My report is made to 
# the office and, in turn, the office would call Food Town; or I told Mr. 
Beiser it was all right, any questions about it, he could call ‘my office. 
> Q. To get back, he is interested to know -- you first gave your 
verbal report to Mr. Beiser at the store; is that correct? A. Yes. 
Q. Then it says on here to calla Mr. Al scab Who is he? 
A. He is one of the executives of Food Town. 
‘ Q. And was he called? A. Yes,he was -- asked to see that that 
! be checked and checked right. | 
Q. Did you report to Glompus, too? A. Yes, sir. 
Q. What did you say to Glompus? A. The office reported to 


Glompus. : 
506 Q. Did they report, as far as you know, the result of your re- 
port? A. Yes. | 
‘ Q. What does your final report say as to your checking? A, 
Checks O. K. | 
MR. MAGEE: I would like to submit this to the J ury ‘at this time, 
Your Honor. | 
J THE COURT: You may do so. ! 


(Whereupon Defendant's Exhibit No. 9 was passed among the Jury. ) 
BY MR. MAGEE: 

Q. Mr. Hodges, I show you what has been marked as Defendant's 

- Exhibit No.3, which is a photograph of Station 6, and ask you to look at 

that and tell us whether or not you can see the electrical box out of 

| which the wiring comes to run a portion of the electrical equipment at 

” Station 6? ! 

| I specifically refer, to help you -- A. I see it. i 


Q. -- to what is shown about the center of the picture, to save 
time. What does that represent. A. This is where the feed for the check- 
a out stand, itself, enters into the box. This is mainly a switch that operates 

this end of the belt. That is the end that the customer receives his 
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groceries from. The foot pedal operates the front part of the check-out 
507 counter to pass the groceries or items to the cashier. 

Now, we have here a polarized plug below this. We have what we 
call a polarized plug, with polarized plug on this cash register. That 
grounds the equipment of the cash register to the circuit, completes the 
ground to the master switch box. 

Q. Are you sure that is a polarized plug? Look at it carefully. 

MR. DONOVAN: Do you want him to change his testimony, Mr. 
Magee ? 

MR. MAGEE: I want him to see whether he is sure it is a polarized 
plug. 

THE WITNESS: I can't make out whether it is polarized or not. 
If itis not, it is a three-wire cord off a cash register. 

BY MR. MAGEE: 

Q. Is there any difference in the efficacy of using a polarized 
cord as opposed to a two-plug cord with a third wire which you ground? 
A. No, all the same, sir. 

Q. The fact that a polarized plug was used or not used, would that 
make any difference in your work in checking the system for shocking 
purposes? A. No. 

508 Q. Now, on this day in question, did you actually operate these 
conveyor belts? A. Yes, I did. 

Q. And in the operation ofthe conveyor belts, were you able to 
get any demonstration of shock? A. No. 

Q. I ask you, if a person were using that conveyor belt, let's 
Say, after they had been out in the rain, a customer, in a sense, walks 
through the aisle with a basket, would that have any bearing on the ques- 
tion of whether or not -- 

MR. DONOVAN: Your Honor -- 

MR. MAGEE: May I finish the question ? 

MR. DONOVAN: Yes, sir. 

BY MR. MAGEE: 

Q. -- whether or not an electric shock would go through that 

machine. 
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MR. DONOVAN: That is a hypothetical question and doesn't 
state all the facts and details in that connection. I object to it, 

THE COURT: I think there has been a good deal of testimony 
permitted in the record on that subject and that matter. So we will let 
the witness testify. | 

MR. DONOVAN: I think all the facts should be supplied. I have 
no objection to his giving the opinion if all of the facts are supplied. Get- 

509 ting some of the facts, not all of the facts. : 

THE COURT: Indicate what facts. : 

MR. DONOVAN: For instance, he is not told the metal basket 
was touching the metal part of the counter, the woman had wet feet, 
standing on a concrete floor that was on-grade slab, the concrete rested 


on the ground. | 
MR. MAGEE: I will reframe the question, counsel. Very glad 


to do it. 
THE COURT: Include all proper elements. 
BY MR. MAGEE: 

Q. Mr. Hodges, assume this situation: Assume that | a Ly ntie has 
purchased articles of grocery in the store, and this occurred in the after- 
noon of December 9, 1955. Assume further that prior to entering the 
store, she had gotten out of the car, and it was raining, and walked from 
a car on the parking lot into the store. Assume further that she walked 
through the store, purchased thirty-one articles in the store, placed 
them in a wicker basket, the wicker basket which was equipped with 
rubber wheels. 

Assume she came up to check-out Station No.6, and that the 
edge of the basket was touching the edge of the checking stand. Assume 
further that her left hand was holding the handle of the basket; and assume 
further that that is a metal handle, and assume that she was picking an 
article of purchase from the wicker basket, putting it onto the conveyor 

510 belt; and says that in that situation she received an electrical 
shock. 


' 
1 


Can you give us your opinion as to whether the equipment which 





911 
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you examined that day would have given an electrical shock to her under 
those circumstances? 

MR. DONOVAN: Your Honor, with one correction. The basket 
wasn’t wicker. It was metal. 

MR. MAGEE: Metal with rubber wheels. I will stand to have 
that corrected. 

THE COURT: Very well. That may be included in the question. 

THE WITNESS: Stating the facts as you did, it is hard to tell 
what electricity will do. That, we know. But the equipment being 
grounded properly, even though your feet are wet -- I worked on hot 
lines a lot of times with wet feet... 

If your feet are wet, and on a concrete slab floor, it is hard to 
receive a shock. Especially with the equipment. If the equipment wasn't 
grounded properly, I would say, yes. 

BY MR. MAGEE: 

Q. In your opinion, was this equipment grounded properly? 
A. It was. 

Q. In your opinion, do you think under these circumstances an 
electrical shock did occur? In your opinion only. A. Well, like I say, 
it is hard to say, but I couldn't check where it did. I couldn't get any 
results that it would give an electric shock. I will put it like that. 

MR. MAGEE: That is all. Your witness. 

CROSS EXAMINATION 
BY MR. DONOVAN: 

Q. Mr. Hodges, you have testified that you are a journeyman 
electrician, and you are licensed to follow your trade in various coun- 
ties in Maryland and Virginia and the District of Columbia; is that 
correct, sir? A. Yes, sir. 

Q. That means, however, that your license is subject to you 
working under a master electrician? A. Yes, that is right, under a 
contractor. . Bagh 2 WO ee 

Q. Yes, sir, somebody who holds a certificate of a master 
electrician? A. Yes, it does. 
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Q. Now, in 1955, how long had you been working — the Neal 
Electric Company? A. About, must have been a year. 

Q. Isee. And during that year, what type of work had you been 
doing? A. Well, I did same type of work that I did for over the other 

912 period of -- I would say -- seven years previous to that time. 

Q. House wiring, and things of that kind? A. No, service 
work mostly. 

Q. Oh, Isee. You actually engaged in electrical maintenance and 
repair? A. That is right. | 

Q. You weren't engaged in installation of new work? ! A. Installa- 
tion of commercial -- anywhere they need me, that is where I went. 

Q. You had a truck and you went:from place to place, as directed? 
A. Yes, I did. | 

Q. And this truck carried certain equipment and certain parts 
that might be needed in the repair of the things that you went ‘to take care 
of; is that correct? A. Yes, sir. 

Q. Now, you have testified that on December the 15th -- I think 
you fix the date from the -- A. That was the date. | 

Q. -- 1955, you went to Food Town store to check a counter 

where a short was reported? A. That is right. 3 

Q. Had you been in this store before that day? A. Yes, I was 

913 in there when the store was being -- was under construction. 

Q. I see. Were you working there? A. Yes, I did. 

Q. What part of the work did you perform? A. Compressors, 
part of the compressors downstairs. ! 

Q. Put compressors in? A. Wired the compressors partly, 
and the dairy cases, produce cases, meat cases, the saw grinders, and 
any number of pieces of equipment in the store. | 

Q. Do you know of your own knowledge how the conduits were 
run from the fuse boxes or from the circuit breakers to the various 
checking counters? A. Yes. You had a conduit for the size of wire that 
it would call for, the underwriter would call for, to run the humber of 
wires in the size pipe which would break down from counter to counter, 


according to the size of the wiring or the amount. 
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Q. Do you know whether that pipe was put in place before or 
after the concrete slab was poured? A. Was put in place before the 
concrete slab was poured. 
Q. The concrete is poured over it? A. That is right. 
Q. Does it become an integral part of the concrete slab or did it 


514 in this case? A. How is that? 


Q. Did this become a part of the concrete slab? A. Yes, it did. 

Q. When you made your check to determine whether you had a 
good ground, did you determine whether or not any of this conduit was 
broken in laying the concrete? A. If the conduit had been broken com- 
pletely in layingthe concrete, the wires wouldn't go through and the cur- 
rent wouldn't pass through at all. 

Q. Assume that it just broke the conduit and didn't break the 
wires, cracked the conduit -- did you check to determine whether you 
had a good ground on your conduit? A. I did. 

Q. How did you make that check? A. I made the check at each 
check-out stand for hot to ground, and if there is no ground on the con- 
duit, you don't get any light or any current passing through at all. 

Q. You were grounding against the conduit at the time and not 
against the side of the counter? A. The counter, itself, is grounded 
to the conduit. That is what makes the complete thing grounded. 

Q. Isee. A. Because the counter has electrical motors in it 


515 and they have to be grounded also. 


Q. Now, do you remember now what counter you went to the day 
you went to the store, when you went to the store on December 15? 

A. It was No. 6. 

Q. How many counters in that store, Mr. Hodges? A. Six. 

Q. Six ofthem. You went to the endone? A. I went to No. 6 
counter, and after I finished checking that, I checked the others to see 
if there was any -- 

Q. Checked five more? A. Yes, sir. 

Q. How long were you in the store? A. I was in the store, I 
would say, approximately forty-five minutes. 
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8 Q. Approximately forty-five minutes? A. Yes. 
Q. Would you tell the Jury just what you did when you checked 
» these things? A. Well, the four-inch box has the switch on it. I took 


it apart, checked it from hot to ground, from the feed to the ground of 
the conduits, also from there to the counter; called Mr. Beiser, showed 
him what we was getting; and he seemed satisfied; in fact, he said he 
was, make sure it wasn't any shorts; and I closed the box up, 
¢ 916 Checked the other five counters; made my ticket up; and walked 
ats | 

¥ Q. All right, sir. | 

Now, when you were checking the equipment, who was —s 
it? A. Well, there were, I don't know how many check-outs was being 
in operation at the particular time. I don't know how many check-outs 
that -- because at various times, they might be one operating, might be 


zi three operating, might be six operating, might be two operating. 
Q. On that day, how many were there? A. I don't remember that. 
re Q. Who operated the equipment when you checked it? A. I 


| operated the equipment myself when I checked it. All but the aan. 
x itself. I did not open and close the register. 

Q. Did you ever work the cash register simultaneously with the 
operation of the conveyor belt? A. Yes, ! 

Q. How did you do that? A. Well, I have -- on this bartiodiar 


2 occasion, if you turn -- if the cash register is plugged in, and you put 
j your foot on the treadle and turn the belts on, the unit operates. 
“ 917 Q. And you stood up there and worked all of the six cash registers 


that you say you checked? A. You don't have to do that at one time. 

Q. Beg pardon? A. You don't have to do that at one time. One 
at a time, I checked it. | 

Q. I say, you checked them simultaneously with the operation 
of the conveyor, just as though the girl was checking a person out ? 
A. I had cash register plugged in, turn one on, worked the other by the 
° pedal. 3 

Q. Iam asking you, did you operate the cash register, did you 
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ring the cash register up so the drawer would open and the amount would 
register? A. No, I didn't. 

Q. You didn't do that? A. No, sir. 

Q. Now, you are familiar with a polarized plug, aren't you, 
sir? A. Yes, Iam. 

Q. And I think that counsel for the Defendant showed you a 
photograph and asked you what kind of plug it was. What kind of plug is 
that, sir? A. Itis a polarized plug. 

Q. Would you explain just what the difference between this plug 

918 is and the plug shown in this photograph? I think this is the one, 
Mr. Hodges. Yes, itis. A. Not being able to see the face of the plug, 
I can't exactly determine what it is; and also, I wouldn't be able to deter- 
mine without seeing the face of the plug as to whether it was a polarized 
plug or whether it has a third wire from this photograph. 

Q. Yes, sir. A. But with my knowledge, Ido know that they 
have the third wire on them, because we put them on. 

Q. You don't remember now, though, whether the plug was a 
polarized plug or just a plug where you plug in the third wire? A. No, 
you don't plug in the third wire. You have a screw in there, this plate 
goes on, and this wire slips in over that. 

THE COURT: Keep your voice up. Dropping down into a con- 
versational tone. Some of the Jury can't hear you. 

MR. DONOVAN: May I have Your Honor's indulgence just a 
moment. I have never seen these things myself. 

BY MR. DONOVAN: 

Q. Suppose you look at that with a magnifying glass, Mr. Hodges. 

I think it might help you a little bit. A. Yes, sir; it stands out very 





clearly. The cash register plug is polarized. : 
919 Q. It is not a polarized plug? A. I still can't say whether it is : 
polarized. Anyway, it is a single receptacle with the grounded terminal c 

' from the cash register screwed onto the box, itself. , 
Q. Yes, sir. Now, the plug that you say is a polarized plug, you * 


can only put the plug in one way; can't you? A. All depend on what type 
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plug you are using. 


Q. If you use the plug, you have to put in here -- plug with three 
od parts, only goes in one way, the bottom prong has to fit in there, on the 
, bottom, in order -- A. If you got a plug of that type, yes, sir. 

Q. With the plug shown in this photograph, the aaat can be re- 
versed; can't it? A. Even reversing it -- 

Q. Iam asking the question. Answer, yes, or, no, that plug can 
t be reversed; can't it? You can put it in with the negative on one side 

one time and the positive on that side the next time; can't you? A, Yes, 

. you can. | 
o Q. What happens when that occurs? A. Nothing. 
Q. Doesn't it cause a short at times? A. No, sir, not as long 


as that ground outlet is on there, it don't cause a short. : 
Q. Then if that is true, Mr. Hodges, why do they use polarized 


a> 


520 plugs now? A. Required by the underwriters in the District and 
! in Maryland and Virginia. ! 
4 Q. Also required by the District of Columbia for all types of 
appliances, isn't it, air conditioners, and such things as that? A. 

t Polarized plugs are required on air conditioners, washers, yes. 

Q. What size motors were operating these hs baal belts, Mr. 
Hodges? A. What size motors? 

Q. Yes, sir, what was the horsepower rating on them ? A. 
Exactly, I don't know. | 


Q. Could you tell from the size? Can you hazard a guess now 


ae ea 


“ as to the horsepower by the size of the motor? A. No, sir. 
, Q. Were they induction or brush type? A. I don't know. I 
never repaired one of them. | 
Q. Oh? You didn't go inside the motor? How were these 
motors wired to the conduit? A. Wired with a piece of cable running 
from the motor to the outlet where it feeds. 
Q. Is it flexible? A. Yes. 
° Q. Is that a flexible wire? A. Yes, itis. 
521 Q. Does it fit onto the terminals at the end of the motor, posi- 
tive and negative side? A. Yes, it does. The wires, itself, but the 
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cable goes into a connection that connect into the motor grounding proper. 

Q. What is this "400,"' where you got "Jim." “What does that 
signify on here? I am handing you now Defendant's Exhibit 9. A. That 
is the price that is charged for the service call. 

Q. Four dollars? A. That is right. 

Q. What was the hourly charge for service calls in December 
1955? A. Four dollars. 

Q. You charged for one hour. Does that include travel time, 
too? A. Travel time was included. 

Q. Do you remember where you came from to go to this job? 
A. No, Idon't, but I think it was in Southeast some place. Otherwise, 
it would have been a half hour's travelling time. 

Q. Well, did you charge any traveling time in here? A. I worked 

922 in the store forty, forty-five minutes; charge them fifteen minutes. 

Q. And you checked all the apparatus in forty-five minutes; that 
is your statement, is it? A. Not all the apparatus in the store. 

Q. No, I mean all the apparatus in the checking counters ? 
A. Checking counters. 

MR. DONOVAN: That is all. 

REDIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Mr. Hodges, once your plug is inserted -- and let's assume 

it is a standard plug and is not a three-pronged polarized plug -- does 











the fact that, as counsel indicates, positive may be connected to positive 


or negative to negative in the plug circuit affect the operation of the 

machine? A. No. 4" 
Q. And aren't the machines designed to use that current in that 

fashion? A. Yes. . 
Q. And aren't these particular motors designed to use current 7 

in that fashion and through that outlet? A. Yes. . 
MR. DONOVAN: Your Honor, I object. He said he didn't know : 

about the motors. ° 

523 MR. MAGEE: Nothing to do with the type of current they are 


using, counsel. 





b. 
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MR. DONOVAN: You asked him about this type of motor. The 
question is predicated on what type of motor. I couldn't =e any 
information about the motors. : 
THE COURT: If the witness is able to answer the question, he 
may do so, subject to cross examination. ; 
BY MR. MAGEE: | 
Q. Does the fact that you do not use a polarized plug affect the 
operation of the types of equipment that were in this store at the time it 
was installed? A. It is all designed to operate as it was installed. 
Q. And that is on either pole of the electrical system ? A. Yes, sir. 
That means either positive or negative? A, Yes, sir. 


The machine is adapted to use that type of current? A. Yes, sir. 
As it comes from the feed outlet? A. Yes, sir. | 
And goes into the machine? A, Yes, it does. | 


2LOHLLO 


And your use of the third wire is to ground the circuit? A, 
524 Ground the equipment. 
MR. DONOVAN: Counsel is again testifying. Not asking questions. 
BY MR. MAGEE: 
Q. What is the purpose of a third wire on a non-polarized -- 
A. Equipment ground. : 
Q. These ground wires were in place the day you inspected the 
machines? A, Yes, they were. | 
MR. MAGEE: No further questions. | 
MR. DONOVAN: How many phases were these motors? 
THE WITNESS: Single. : 
MR. DONOVAN: Single phase? 
THE WITNESS: Yes, sir. 
MR. DONOVAN: That is all. 
MR. MAGEE: May the witness be excused, your Honor? 
THE COURT: The witness may be excused. | 
(Witness excused. ) 
* cd * * 


Whereupon -- 
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SAUL C. SNIDER 
was called as a witness by the Defendant and, having been first duly sworn, 
325 was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Mr. Snider, would you give us your full name, please? 
A. Saul C. Snider, S-n-i-d-e-r,. 

Q. And where do you live, Mr. Snider? A. 3601 Connecticut 
Avenue, N. W. 

Q. Now, Mr. Snider, you are connected with an organization 
known as Food Town; are you not, sir? A. Iam, sir. 

Q. Is that an organization of stores local to this area? A. We 
have seventeen units in the District of Columbia, Maryland and Virginia. 

Q. Are you connected with any national chain or is this your own 
independent group? A. Own independent chain. 

Q. How long have you been in your present position with Food 
Town, Mr. Snider? A. Since 1945. 

Q. You were the president of Food Town in December of 1955? 
A. Iam. 

Q. Now, would you please tell the Jury the number of stores that 1 








526 you operate, Mr. Snider? A. We operate seventeen stores. ° 

MR. DONOVAN: He already testified to that, may it please the . 

Court. rs 

BY MR. MAGEE: 

Q. Would you please tell us the number of stores in which you " 

have National Cash Registers in your group? A. We have sixteen stores + 
with National Cash Registers. 

Q. Why are you not using National Cash Registers in the seven- ¢ 

teenth store ? . 

MR. DONOVAN: Your Honor, I object. I don't see why it is - 

necessary as to why he is not using equipment in other stores. I don't : 

see what possible bearing it can have on the issues in this case. a 


MR. MAGEE: To show that we are using the standard type of 
equipment and the other is just experimental. I think the Jury may know 





oe 
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that. 

THE COURT: He may answer. : 

THE WITNESS: We are experimenting with a new register on 
the market. | 


BY MR. MAGEE: | 
Q. Will you please tell the Jury where you use belt conveyors 
in your system, what type you use? A. The same equipment in all our 
stores, Almor check-out counters. 
527 Q. Is that the type of equipment in Store No. 24 in December of 
1955? A. Itis, sir. 
Q. Now, you opened Store No. 24 approximately when? A, 


| 
| 


November 17. | 
Q. Of what year? A. Fifty-five. i 
Q. Will you please explain what equipment was used in the store, 
whether it was used or whether it was new, sir? A. All new equipment, 
sir. ! 
Q. And this is on-slab concrete construction? A. It is on-slab 
concrete with terrazzo cover. | 
Q. Now, how many years prior to December 9 of 1985 had you 
been using the National Cash Registers, and the type of conveyor belts 
that you have described to us? A. These Almor conveyor belts were 
introduced in the Washington market at a convention here held by the 
National Association of Food Chains. 
MR, DONOVAN: Your Honor, I object to the answer. He asked 
him how many years. | 
THE COURT: Just answer the question. 
MR. DONOVAN: About a national convention. | 
THE WITNESS: Since 1950. We were the first to install them 
here. i 
528 BY MR. MAGEE: 
Q. And were you also at that time using the National Cash 
Register equipment? A. Yes, sir. 
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Q. Now, can you tell us whether or not other food processors 2 
in the area use National Cash Register equipment? A. I venture to say 
that all of them do. sy 

Q. What can you tell us about the use of this type of conveyor 
belt that you have used in your chain? Is it used by other grocery stores 
in the area? A. Yes, by some. 

Q. Now, with respect to Store No. 24, have you ever made any 
changes _ in the conveyor belts in that store since December 9 of 1955? is 
A. We have made no changes. 

Q. Have you changed any of the cash registers in Store No. 24 “ 
since December 9, 1955? A. No; they are the same as when they were 
installed. 


Q. Now, have you ever received a complaint other than the com- 


plaint of the Plaintiff, Mrs. Downs -- A. Never in all of our years have ik 
we received any. 
Q. Let me finish, sir. -- that involves anyone receiving any 
electrical shock from either your cash registers or your conveyor belts? J 
A. No, sir. 
529 Q. Have you ever received a complaint from any of your help t 
that they have ever received electrical shocks? A. No, sir. 
Q. Have you ever had to repair any item of equipment connected 
with your cash registers or your conveyor belts to correct an electrical 
shortage in any of that equipment? A. No, sir. t 
Q. Now, did you, as president, receive a report based on a 
complaint received from a Mrs. Downs, in which she claimed she re- oo 
ceived an electrical shock on December 9 of '55? A. Yes; the manager { 


called in and made a report. 
Q. Do all such reports come to you, sir, as president of the 
organization? A. Yes, they do. 


Q. Now, as a result of the report which you had received, what 
did Food Town do to check on the accuracy of Mrs. Downs" statement 
that she had received an electrical shock in your Store No. 24 on . 
December 9,1955? A. The manager was instructed to call the 
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maintenance people. 

Q. And who were your maintenance people? A. Neal Electric 
for the conveyor belts and National Cash Register. | 

Q. And were you, as president, informed that those instructions 

530 were carried out? A. Yes, I received a report. : 
Q. What report did you receive as a result of the inspection 
which you had ordered the Neal Electric Company to make? A. The 
report was that there was absolutely no shock or any shortages in any 
of the equipment that was checked. : 

Q. What report did you receive from the National Cash Register 
Company on the check you asked them to make of this equipment? A. 
There was no shortage of any description. 

Q. Now, Mr. Snider, can you tell this Jury, please, how many 
persons went through the Food Town check-out counters of Store No. 24 
in December of 1955? A, They will average -- : 

MR. DONOVAN: Just a moment, Your Honor. I again object to 
the average. We are dealing with a specific month and I ask the Court to 
instruct the witness to answer the question as asked. | 

THE COURT: The question is as to the number of people who 
passed through those lanes in that store in December of 19 55. 

THE WITNESS: The month of December, I would say in the 
neighborhood of around 45 to 48, 000 people. 

531 BY MR. MAGEE: 

Q. What can you tell us about the subsequent months las 1955? 
A. Subsequent months of '55? | 

Q. Let's take the year 1956, starting in January. A, January ? 
Well, it averaged around 50, 000 a month. | 

Q. Now, was there any diminution in the number of persons pur- 





chasing articles at your store in the year subsequent to 1956 ? A. There 
was a slight drop in volume when we discontinued the trading stamps. 

Q. Andis it true, sir, that your stores operate in rainy weather 
as well in dry weather? A. Every kind of weather. We have to serve 
the public. i 
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MR. MAGEE: No further questions. You may inquire. 
CROSS EXAMINATION 
BY MR. DONOVAN: 

Q. Mr. Snider, you know, do you know, that the Almor people 
who manufactured your check-out counters, did not or do not manu- 
facture motors. You know that, don't you? A. Yes. 

Q. You know that they buy motors from different manufacturers; 
don't you? A. I don't go into their operation at all, Mr. Donovan. 

532 Q. Sir, in your stores, do you know what kind of motors you have 
in Store No. 24, for instance? Who manufactured them? A. In the 
Almor counters ? 

Q. Yes, sir. A. No, sir. 

Q. Do you know what kind of motors you have in your counters 
in Store 23? A. They are all the same in all the Almor counters. 

Q. The motors are the same? A. The motors are the same. 

Q. There couldn't be any difference in the motors in those 
stores? A. Iam sure they purchased the same motors from the same 
source of supply. 

Q. Now, you testified, did you not, Mr. Snider, that since 24 


has been opened, you haven't made any changes or any repairs to the 


check-out counters or the conveyors? A. I didn't say that, sir. I say, 
there is always a maintenance man that will come in and service us, 
whether we need repairs or not. We are on a monthly service contract. 
To check the oil and service the motors. 

Q. So that there could have been repairs made to the conveyors 
in there that you wouldn't know about since they were taken care of in the 

533 normal course of maintaining the equipment? A. We have never 

even used the maintenance man for our conveyors up to this date. 

Q. Well, then, there hasn't been -- A. Only oiling the motors. 

Q. Only in the motors? A. Only oiling the motors. 

Q. You know that of your own personal knowledge; do you? A. 
Yes, sir. 

Q. I see. Now, you said that there has been no change in the 
cash register equipment in the store? A. No, sir. 
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Q. Ihand you two cash register receipts and ask you whether 


or not, Mr. Snider, these didn't come from your cash register in Aisle 
No. 1 of your Store No. 24? A. I am not acquainted with the numbers 
of the registers. I am not in that phase of operation. We have a store 
operations man who supervises, who handles that. It is altogether pos- 
sible, sir, that maybe one of the registers went in to the National Cash 
Register Company for service; and in that course of time, they may have 
transferred a spare that we have into Aisle No. 1. | 

Q. So that consequently, when you testify here before this Jury, 

534 there have been no changes in the cash register equipment in that 
store, you are not positive; are you? A. I am not positive there hasn't 
been any change in the equipment. I say that offtimes when the service- 
man comes around to check the unit, and it needs any major repair, they 
take it into the plant, itself, to repair the item, and then return that 
same register to the same aisle. 

Q. But during the time that they are making repairs: on that, they 
have to remove it from the premises; don't they, Mr. Snider? A. Right. 

Q. So, consequently, equipment is changed during that time; 
isn't it? A. I don't call that changing. I call it repairing. | 

Q. Now, didn't you also testify no repairs had been made to the 
cash registers since the store opened? A. I didn't say that. I said 
they are serviced regularly. Whether repairs -- we don't have any re- 
ports on that until we get the reports from National Cash Register Com- 
pany. But that is on the maintenance contract; that is paid monthly. We 
don't have any further bills on it. : 

Q. Wouldn't you know whether a cash register was taken out of 
the store, Mr. Snider? A. Not I, sir. Our supervisor would. 

935 Q. You know about the other things, the equipment, and so forth, 
the fact that they haven't done anything but oil the motors. au have so 
testified. A. That is general procedure. 

Q. You are testifying in that regard from general procedare? 
A. Right. : 
Q. I see. Have you any idea, Mr. Snider, if the machine in 
| 
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Aisle No. 1 is not the machine that was originally there, how long the 
original machine has been away from there? A. I have no idea. 
MR, DONOVAN: That is all. 
Your Honor, may I have these marked for identification? I can't 


introduce them at the present time, but I would like them marked. 
THE CLERK: Will be Plaintiffs’ Exhibits 19 and 20, for 
identification. 


(Whereupon the said documents were marked 
Plaintiffs' Exhibits 19 and 20, for identi- 
fication. ) 


REDIRECT EXAMINATION 
BY MR. MAGEE: 
Q. Mr. Snider, as I understood -- 
MR. MAGEE: Have you finished, sir? 
. MR. DONOVAN: Yes, sir, you can go ahead. 
536 BY MR. MAGEE: 
Q. As I understand it, there has been no change in the belts 
that operate in the stations in Store No. 24? A. None whatever. 
Q. These are the original belts that were installed there when 
the store was new in November 1955? A. They are, sir. 
ss a * me 
537 ESTHER BELLE DOWNS 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 
* ote *x 
541 CROSS EXAMINATION 
BY MR. MAGEE: 
Q. Mrs. Downs, were you driving a Ford when you ran intoa 
tree in 1952? A. I was, sir. 
Q. And you gave that information to Dr. Becker? A. I did not 
without being asked. 
542 Q. Just answer my question. A. I did not. 
Q. Did you give him that information? A. I did not. 
Q. How did he find out it was a Ford if you didn't give it to him? 
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A. He asked me. | 

Q. Did you tell him? A. I did. ! 

Q. Then you did give him the information? A. Not without him 
asking. | 
Q. When you went to Georgetown Hospital and you were asked 
for a history, were you asked questions? A. They didn't ask the make 
of the car. ! 
Q. Iasked, did they question you? A. Sure, yes, be 

Q. And in response to questions, you gave them a history? 
A. I did, sir. | 

Q. When you went to your hospital in LaPlata, were you ques- 
tioned by the doctors there for a history? A. I definitely was. 

Q. And you gave them answers to the questions ? A I did, sir. 


Q. And when you went from one doctor of your own choosing to 


343 another, and gave him a history, didn't he ask you questions? 


A. He did, sir. 

Q. And did you give him answers? A. Yes, Sir. — 

Q. Were you ever in Casualty Hospital? A. I was, sir. 

Q. And what did you go there for? A. Ihave been told. I 
couldn't say myself because I don't even remember even being in the 
room. I don't even remember the beds or anything. ; 

Q. But the fact remains that you did go to Casualty? A, I did. 

Q. And itis your story to the Jury here, you want them to be- 
lieve that Dr. Piggott didn't treat you at Casualty Hospital ? A. I did not 
say that he did not treat me. I said I don't know the man; I have never 
heard of the name. ! 

Q. You were treated by a physician in Casualty Hospital and you 
don't today even know who it was? A. Ido not. : 

Q. How long were you in Casualty Hospital? A. I couldn't tell 
you the exact amount of days because I don't even remember the room or 
anything. I was unconscious. | 


044 Q. Were you there longer than one day? A. Yes. : 


Q. Did any doctor ever come in to see you while you were there ? 


A. I do not know, sir. ! 
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Q. You were unconscious the whole time you were there? 

A. I was unconscious. I was told I was unconscious four days and the 
rest of the time I don't even remember seeing my personal friends. 

Q. Oh, this is the period immediately after the crash in 1952 
when you were unconscious? A. That is right, sir. 

Q. Now you admit you were unconscious for four days; is that 
correct? 

MR. DONOVAN: Just a moment. I don't think the witness has 
ever denied that she was unconscious. 

THE WITNESS: I did not deny it. 

MR. MAGEE: Said she was unconscious off and on during that 
period. 

THE COURT: Well, proceed with the examination. 

BY MR. MAGEE: 

Q. Were you conscious at any time during the period of time 
when you were in Casualty Hospital? A. They have saidI was. I cannot 
remember any of it. 

Q. Were you conscious when you left the hospital? A. I could 

545 not even tell who carried me out. I do not know. 

Q. Did you have a ten-nail plate in your arm at one time, Mrs. 
Downs? A. I do not know, sir. I was asleep. 

Q. Were you told that? A. I don't know whether it had ten nails. 
I couldn't say that. , 

Q. Did you have a plate with nails in it in your arm? A. I did. 

Q. Did you also have a Rush nail in your arm? A. I did. 

Q. And were you questioned by Dr. Becker as to whether you 
had this type of procedures performed on your arm? A, I was. 

Q. And you told him you did? A. I did. 

Q. And you told him there was a plate there at one time, let's 
say? A. I did. 

Q. And you told him there was a nail there at one time? A. I did. 

Q. But you say that his statement to the effect that they might 

have been there at the same time was wrong? A. I have never had them 
546 in there at the same time. 
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iS Q. Let me ask you this. You say that. But how could he know 
it if you didn't tell him? A. Well, sir, I just know I haven't had them 
in there. I did not tell him. | 
Q. Now, you went back to the Food Town store ? A. I did. 
Q. Why did you go through Aisle 1 instead of Station 6, where 
you claimed you had your injury? A. Well, I checked -- I wanted to 


check to see. | 


t Q. Anything happen to you ever in the way of electrical shock in 
Aisle 1? A. Restate that, please. i 


* Q. Did any electrical shock ever occur to you while ' you were in 
Aisle 1? A, 1955, yes, sir. | 
Q. Aisle 1, you are saying? A. The first one as you come in 
the door. I don't know what aisle you call it. It is the first register as 
you come in the door. | 
Q. Then you are saying you did not get your check list from 
Cash Register 104? A. I did. It was 104. 


a Q. Did you point out the cash register to Mr. Beiser when you 
547 went in the store? A. I did. 3 
; @. And you showed him your slip? A. We didn't have it with 


| us at the time when we were in there. Mr. Donovan called to him after. 

Q. And gave him the number of the cash register ? A. Yes, sir. 

Q. And that was cash register No. 104; wasn't it? A 104, that 
:? I checked through, sir. 

2 | Q. What were you asked about a lawyer by Dr. Becker? Did he 

“ ask you who your lawyer was? A. He asked me who. 

: Q. The arrangements for you to be examined by Dr. ‘Becker 
were made through your lawyer, were they not, madam? A. I do not 
know, Sir. : 

Q. Did he tell you when he wanted the examination ? A. My 








lawyer called me, yes, sir. I couldn't say the arrangements were made. 

Q. Did you make them or did somebody else make them for you? 
“ A. Somebody else made them. 
Q. Who called you and told you that Dr. Becker was going to 
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examine you? A. Mr. Donovan called me first, and then Dr. Becker. D, 
548 Q. The arrangements were made, as far as you know, through 
Mr. Donovan? A. As far as I know. I do not know for sure. 


* mR * bY | 


991 COURT'S CHARGE TO THE JURY 
% * * * * * xe * % 
The Defendant alleges that any injury which Plaintiff Esther 
Belle Downs may have sustained on December 9,1955, was due either 1 
to the sole negligence of said Plaintiff, or to her contributory negligence. 
If you find from a preponderance of the evidence that such in- 
jury was due to the sole negligence of said Plaintiff, then and in that 
event, said Plaintiff could not recover, and your verdict should be for 
the Defendant. 
As to the defense of contributory negligence, you are instructed 
as follows: Y 
If you find from a preponderance of the evidence and under the 
Court's instructions that the Defendant was at the time and place in ques- 
tion guilty of the negiigence charged by Plaintiffs, yet, if you further 
find from a preponderance of the evidence that the Plaintiff Esther Belle 
Downs was also negligent, and that her negligence, if any, was the proxi- 
mate cause of the accident, or proximately contributed to cause the acci- 
dent, then and in that event, the Plaintiffs could not recover in this case. 
The Court further instructs you that under such circumstances, 
you are not warranted in comparing the negligence if any of the Plain- 
tiff Esther Belle Downs, and of the Defendant to determine which was 
552 guilty of the greater degree of negligence; but that if you find 4 
from the evidence and under the instructions of the Court that Plaintiff 
Esther Belle Downs was guilty of any negligence which caused or proxi- 
mately contributed to cause the accident in question, then you shall re- 
turn a verdict in favor of the Defendant. 
In connection with the defense of contributory negligence, you 
are instructed that the burden is on the Defendant to prove contributory 


negligence on the part of the Plaintiff Esther Belle Downs by a preponderance 
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of the evidence. If the evidence is equally balanced or preponderates 
in favor of the Plaintiff on the issue of contributory negligence, then you 
are instructed that the said defense of contributory —— has not 
been established. 

The law forbids you to attempt to classify negligence into degrees 
or grades orkinds, or to compare one instance of negligence with another, 
and judge which is more deserving of reproof or excuse. | 

If you should find that there was negligent conduct on the part 
of both the Plaintiff and Defendant, you are not to attempt to determine 
* which was guilty of the greater negligence with a view of delivering a 
i verdict in favor in any way of the one whose conduct was the least 

reprehensible. , 

953 If you find that any party to this action was ee or that both 
parties were negligent, you will follow the Court's instructions in deter- 
mining whether or not liability should attach, and to do so without re- 
gard to how you might grade or compare the negligence involved, if per- 


mitted to do so. | 
*x* * * *x* * * %* * 

4 (Whereupon counsel approached the bench and the following pro- 
ceedings were held out of the hearing of the Jury:) : 

MR. DONOVAN: Your Honor, I would like to object to that part 
of the charge dealing with contributory negligence, since it is the con- 
tention of the Plaintiffs there had been no showing of any act on their 

parts which would constitute contributory negligence. | 
THE COURT: Anything further ? 
t MR. DONOVAN: No, sir, that is the only thing. | 
: THE COURT: The Court notes that objection. The Court over- 
rules that objection. 3 

MR. MAGEE: Your Honor, I would like at this time to state that 
I feel the Defendant's requested instructions more correctly cover the 
a law involved in this case than has been covered by Your Honor and, 


* therefore, submit it was error not to include the Defendant's requested 





instructions in the charge. | 
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I also feel, Your Honor, in view of the peculiar aspects of this Fs 
954 case, that the charge as to damage is not correct and that the 
damages claimed should have been instructed in accordance with the 
request for damages which I submitted to Your Honor as a request in 
this case, and which Your Honor denied. 
Now, I submit, Your Honor, the charge is in error in that it 
does not advise this Jury that if they should find that this Plaintiff has 
reached that stage of recovery in which she was when she alleges she t 
was injured on December 9, 1955, that they, therefore, find there 
would be no recovery for any claimed future damages and expenses. 
That, of course, is based, Your Honor, on the testimony of 
her own physicians, and looking at the X-rays, that there is more pro- 
gress shown in healing in her present X-rays than was shown at the 
time she was supposed to have been discharged as cured. 
I also think it is error for Your Honor to tell the Jury that they 
could consider whether there was any unsafe condition in this premises, 
because there has been no evidence of that and all of the evidence which 
is uncontradicted is the other way and that it was kept in an excellent 
and safe condition. . 
Your Honor also instructed this Jury that they could award 
compensation to these Plaintiffs for transfusions. I submit that is in 
error because none were ever given, none have ever been contemplated, 


555 and that related to the first injury where the transfusions were 
given. 
MR. DONOVAN: I think it ought to go out, Your Honor. That ty 
was my fault. I think I misled Your Honor on that. | 


MR. MAGEE: Now, Your Honor, there is also this point. I 
think that this Jury should be told precisely and clearly -- shall I 
continue ? 

THE COURT: Yes, indeed. 

MR. MAGEE: That this Jury should be told precisely and clearly 
and without equivocation that in the event they find this lady did not re- 
ceive an electric shock in this case, that is the end of the case, and that 


rs 





213 ! 
a verdict should be entered for the Defendant against both Plaintiffs. 
I think there was error in the way in which Your Honor instructed 
the Jury as to how the verdict could be brought in. You instructed they 
’ could bring in a verdict for either Plaintiff. If they bring in a verdict 
against the female Plaintiff, they cannot bring in a verdict for the male 
Plaintiff. | 
Those are my objections to your charge, Your a 


And, Your Honor, I also include in the denied instructions the 
oral instruction that I requested of Your Honor with respect to where the 
‘g witnesses are under the control of the parties and not produced, I was 
it entitled to an instruction in that regard as a presumption against the 


party not producing the witness or witnesses. i 
5566 THE COURT: I am trying to find that -- : 
MR. MAGEE: Your Honor, in connection with this business, the 
husband's charges were fixed and fixed by agreement between the parties. 
7 He is limited as to the amount. You can give him that figure. 
‘ MR. DONOVAN: I agree with that. That is for his special 
; damages. Mr. Magee, with respect to future damages, he can be re- 
$ sponsible. He is still legally married to this woman. : 
MR. MAGEE: You put in that agreement that she assumed that 
responsibility, and he is not going to pay it. It is your theory. Stipu- 
lated as to its effect. 
MR. DONOVAN: We didn't put the agreement in evidbnce. 
MR. MAGEE: You stipulated. : 
_ MR. DONOVAN: We stipulated that he would be ss ie to that 
amount for special damages. 
THE COURT: What was the amount? | 
MR. DONOVAN: I will get it, Your Honor. The amount was 
$1389. 88. | 
THE COURT: That is for expenses ? i 
MR. DONOVAN: Yes, sir, expenses. That he has paid. 
‘ MR. MAGEE: Your Honor, unless you clear this up, this Jury 
is going to be confused. They both can't recover. You are telling the 
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Jury she can recover. I don't think he can recover anything for the 
557 future, Your Honor. 

THE COURT: Well, there was some evidence she has paid out 
some. 

MR, DONOVAN: Yes, Your Honor, the difference between that, 
and the -- I don't remember the amount we have on the board -- $6, 000. 

Do you have any objection to using that other figure that we 
have on the board, $6,000, deducting from it the $1389.88 ? 

MR. MAGEE: I don't want to get into that. All I wantisa 
straight statement what they agree is the maximum he can recover. 

THE COURT: The female plaintiff is entitled to recover the 
expenses she has actually paid. 

MR. MAGEE: Who do you want to get it for the future? They 
both can't get it. 

MR. DONOVAN: She will have to get it. 

THE COURT: Expenses she has paid or incurred. 

MR. DONOVAN: Some of the bills, as you know, have not been 
paid. The doctors testified. 

MR. MAGEE: It is confusing to me what is paid and what isn't 
paid. 

MR. DONOVAN: Dr. Jarboe hasn't been paid, or Dr. Cobey. 

THE COURT: She is limited to recover for expenses to such 
amount as she has paid or incurred for expenses or will incur in the 
future. 

558 MR. DONOVAN: Yes, sir. We have that the verdicts must be 
consistent. 

THE COURT: The verdicts must be consistent. If you do not 
find for female Plaintiff, wife, then you are instructed you cannot find 
for the male Plaintiff. 

MR. DONOVAN: That is correct, sir. 

THE COURT: The husband. 

MR. DONOVAN: I agree with that. 

THE COURT: Al right. I think we have got it. 
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(Whereupon counsel resumed their places at the trial table and 


the following proceedings were held in open Court:) : 
* * * * * * kX 


(Whereupon at 3:30 p.m., the hearing in the above-entitled 


cause was concluded. ) 


635 [Filed March 6, 1958] 


VERDICT AND JUDGMENT ! 
This cause having come on for hearing on the 24th day of 
February, 1958, before the Court and a jury of good and lawful persons 
of this district to wit: | 


Mrs. Lillian M. Dofflemyer Mrs. Rita W. Hixson 
Mrs. Gladys L. Greene Vernon C. Buppert 
William W. Humphrey Mrs. May B. Young 
Bernard A. Hayden Lawrence C. Carter 
Wallace Sanders, Jr. Marilyn P. Mason 
Mrs. Luella M. Scott Ambler R. Milton 


who, after having been duly sworn to well and truly try the issues be- 
tween Esther Belle Downs and Bernard Ralph Downs, plaintiffs and Food 
Town, Inc., defendant and after this cause is heard and given to the jury 
in charge, they upon their oath say this 6th day of March, 1958, that 
they find for the defendant against said plaintiffs. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendant go hence without day, be for nothing held 
and recover of plaintiffs its costs of defense. 7 

HARRY M. HULL, Clerk, 
By direction of By /s/ Harry R. Martin 
Judge Charles F. McLaughlin Deputy Clerk. 
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661 [Filed March 26, 1958] 
AFFIDAVIT 
District of Columbia, ss: 

James P. Donovan, being first duly sworn according to law on 
oath deposes and says that he is the attorney for the plaintiffs in the 
above entitled action; that defendant's counsel in the "Points and Au- 
thorities of the Defendant in Opposition to Plaintiffs’ Motion for a New 
Trial” states as follows: 

(Page 1, beginning with Line 12) 

"In order to argue the theory of surprise, plaintiffs' counsel 

goes outside the record in this case and states that pursuant 

to Stipulation 3 of the Pretrial Order ‘defendant's counsel 

supplied plaintiffs’ counsel with the names and addresses of 

three witnesses’ who are named by plaintiffs’ attorney. ..‘Fhis 
is not correct. It so happens that plaintiffs' counsel, instead 
of negotiating with defendant's counsel in regard to the ex- 
amination to be made of the female plaintiff and to secure an 
exchange of names and addresses, negotiated with Mr. William 

McFadden, the manager of and an investigator for the insurance 





carrier for the defendant, Food Town, Inc." 





Affiant states that the foregoing quoted portion of defendant's . 
P & A's is untrue and states that any negotiations, correspondence or 7 
conversation he had with Mr. McFadden were at the instigation of defen- e 
dant's counsel; that although Mr. McFadden had attended the pretrial 
of this case in company with defendant's counsel and therefore was ni 
conversant with all of the agreed stipulations and other matters dis- + 
cussed with the pretrial judge and with the pretrial order itself, the 
first conversation affiant had with Mr. McFadden about the case was : 
during the latter part of October 1957, when Mr. McFadden called by 
telephone and requested affiant to make arrangements to have the female t 
662 plaintiff examined by Dr. Samuel Becker; that as a result of this ; 
conversation, and affiant's stated objection to Dr. Becker's examination + 


of the female plaintiff, affiant on November 4, 1957, addressed a letter 








663 
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to defendant's counsel, a photostatic copy of which is attached hereto 


and made a part hereof and is self-explanatory; that under the same 
date affiant thereafter received a letter from Mr. McFadden, a photo- 
static copy of which is attached hereto and made a part hereof; that in 
answer to affiant's letter to defendant's counsel under date of November 
4,1957, affiant received under date of November 19, 1957, a letter from 
Mr. McFadden, containing names and addresses of defendant's wit- 
nesses, a copy of which letter is attached hereto and made a part hereof, 
and on the same day that this letter was received, i.e., November 20, 
1957, affiant sent Mr. McFadden a letter containing the names and 
addresses of his witnesses, a photostatic copy of which is attached 
hereto and made a part hereof, sending defendant's counsel a copy of 
this letter. | 
Affiant avers that this case originally was specially set for trial 
on February 4, 1958, and that both sides were prepared to go forward 
with the trial on that date; that a few days before the date of the trial it 
was ascertained that one of female plaintiffs doctors would have to be 
out of the city until February 6, 1958, and the trial was continued until 
February 7, 1958; that the actual trial did not commence until February 
24,1958, and although defendant's counsel has stated to the court that 
neither he nor Mr. McFadden knew about the surprise witnesses Hodges 
and Bloss until the "eve of the trial", nor were they known to Mr. 
McFadden at the time he supplied plaintiffs’ counsel with the names and 
addresses of defendant's witnesses, defendant's counsel did not communi- 
cate the names and addresses of defendant's surprise witnesses Hodges 
and Bloss to plaintiffs' attorney until after plaintiffs had rested their 
case on March 4, 1958, nine days after the trial had commenced. 
Affiant further states that notwithstanding the purported qualifi- 
cations of the male plaintiff as an electrician, he was unable to communi- 
cate this knowledge to affiant or to assist him in the cross-examination 
of the surprise witnesses Hodges and Bloss; although affiant endeavored, 
within the limitations placed upon him by having to go forward with the 
trial, he was unable to obtain the assistance of a qualified person to 
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advise him regarding cross-examination of the surprise witnesses 
Hodges and Bloss, nor was he able, because of shortness of time, to 
obtain competent and qualified testimony to refute the testimony given 
by the surprise witnesses. Affiant further states that because he was 
not timely advised by defendant's counsel of the names and addresses 
of the surprise witnesses Hodges and Bloss, he was denied and de- 
prived of an opportunity to examine the complete and full records of 
their examination of defendant's equipment, which they testified they 
made, but which they failed to produce. 


/s/ James P. Donovan 
Affiant 


[JURAT dated March 26, 1958. ] 
{Certificate of Service] 


669 [Filed April 17, 1958] 
REPLY AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

Warren E. Magee, being first duly sworn. according to law de- 
poses and says that he is the attorney for the defendant in the above- 
entitled case; that on further consideration he deems it appropriate to 
file this Affidavit in reply to the Affidavit of James P. Donovan, attorney * 
for the plaintiffs, filed in this action after the filing of plaintiffs’ Motion 
for a New Trial, plaintiffs' supporting Points and Authorities and defen- 








dant's Memorandum in Opposition to the plaintiffs' Motion for a New 


Trial. This Reply Affidavit is deemed necessary in erder to answer ” 
Mr. Donovan's charge that the quoted portion of the defendant's Points r 
and Authorities in Opposition to the plaintiffs' Motion for a New Trial 4 
(page 1, beginning with line 12) is according to plaintiffs’ counsel "un- ¢ 
true." It is now apparent from reading the Affidavit of James P. Donovan ¢ 


that matters not of record are relied upon by Mr. Donovan in support 

of his assertion that he was taken by surprise on the calling of the wit- 
nesses, Hodges and Bloss; Mr. McFadden, as the representative of the 
insurance carrier for the defendant, did attend the pretrial of this case 
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in accordance with the practice which your affiant follows in pretrying 


cases in which an insurance carrier is involved, the reason being that 


670 the Pretrial Judges have expressed satisfaction with this pro- 


671 


cedure because it brings to the pretrial conference a representative of 
the carrier who is in a position to make immediate recommendations for 
settlement in the course of settlement discussions which are conducted 
during pretrial conferences; accordingly, Mr. McFadden advised your 
affiant that he desired to have Dr. Samuel Becker make an examination 
of the female plaintiff, in accordance with the right to do so provided for 
in the Pretrial Order, whereupon your affiant told Mr. McFadden to 
telephone Mr. Donovan and make the appointment, which Mr. McFadden 
did. It was upon the receipt of this telephone call that Mr. Donovan 
wrote a letter, dated November 4, 1957 to your affiant; after receiving 
this letter your affiant talked on the telephone with Mr. Donovan and ad- 
vised him that affiant would insist upon Dr. Becker conducting a medical 
examination and he should make an appointment to this end and it was all 
right to negotiate with Mr. McFadden concerning this appointment; 
accordingly the appointment for the examination of Mrs. Esther Downs, 
the female plaintiff, was made by telephone conversations between Mr. 
McFadden and Mr. Donovan. : , 

During the course of these negotiations, Mr. Donovan requested 
of Mr. McFadden the list of witnesses known to him who would be called 
at the trial; Mr. McFadden replied that he thought this matter ought to 
be taken up with Mr. Magee but Mr. Donovan advised that it was all 
right for him to give him the information; accordingly Mr. McFadden 
complied with this request and furnished to Mr. Donovan the names of 
such witnesses as were known to him and as were reflected in the file. 

As was pointed out in the Points and Authorities of the defendant 
in Opposition to the plaintiffs' Motion for a New Trial, Mr. Donovan in 
answer to the Interrogatories had been advised of the names and types 
of electrical equipment located in Food Town Store No. 24 at the check 
stand in question and was further advised that the National Cash Register 





at the stand was furnished by the National Cash Register Company and 
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that the electrical check stand and cash register were installed by the 
Harper Electric Company and the Neal Electric Company; after receiv- 
ing Mr. McFaddpn’s letter of November 19,1957, which named the wit- 
nesses known to him, Mr. Donovan replied to Mr. McFadden's letter 
by his letter of November 20,1957 giving the names of such witnesses 
known to him at that time which the plaintiffs intended to call, but re- 
serving unto the parties "the rightto callany witness not now known;"” 
no agreement was ever entered into by the parties to exchange the 
names of witnesses subsequently becoming known to the parties after 
November 20, 1957 and no provision for the exchange of witnesses later 
discovered was entered into by the parties and it was not provided for 
in the Pretrial Order; the names of the witnesses, Hodges and Bloss, 
were first obtained by affiant as counsel for the defendant prior to 
February 4,1957 when the case was first set for trial and it is true that 
at the conclusion of the plaintiffs’ case the names and addresses of the 
witnesses Hodges and Bloss were furnished to Mr. Donovan, counsel 
for the plaintiffs, and he was informed at that time that Hodges was an 
employee and representative of the Neal Electric Company, which in- 
672 stalied the electrical equipment at check stand No.6, and that Mr. 
Bloss was an employee and representative of the National Cash Register 





Company which furnished the cash register at check stand No. 6; affiant * 
fails to understand how Mr. Donovan can claim surprise when he was . 
permitted to have his case submitted to the jury under the doctrine of a 
res ipsa loquitur, as he had full opportunity to take the depositions of 

any and all representatives of the Neal Electric Company and the National ? 
Cash Register Company to ascertain from them the nature and manner + 


of installation of the electrical appliances located at check stand No. 6 

in Food Town Store No. 24, as he was furnished with information con- ‘ 
cerning the installation and the names of the installers of this electrical 
equipment at said check stand No. 6 as early as April, 1956. Affiant is £ 
unable to understand the statement of Mr. Donovan in his Affidavit that 
notwithstanding that the male plaintiff, who was a qualified electrician, 

he (Mr. Donovan) was unable to communicate with Mr. Downs to obtain 





221 | 
Mr. Downs' assistance in the cross-examination of the witnesses Hodges 
and Bloss concerning their testimony with reference to the electrical 
equipment located at check stand No. 6 for the reason that the male plain-" 
tiff, who not only is a master electrician but who according to the evi- 
dence in this case is now Supervisor of Electricians of the General 
Services Administration of the United States, attended the entire trial 
as a witness, sat beside Mr. Donovan throughout the trial and certainly 
was available to Mr. Downs for discussions and to assist him in cross 
673 examination, as the testimony of the witnesses Hodges and Bloss 
was delayed for forty-eight hours in order to afford Mr. Donovan an 
opportunity to consult with this electrical expert or any other electrical 
expert he desired in order to cross examine the witnesses Hodges and 
Bloss; nor is affiant able to understand Mr. Donovan's assertion that he 
was unable to obtain the assistance of a qualified person to advise him, 
because such a qualified person, namely, the plaintiff, Bernard Ralph 
Downs, . master electrician and electrical supervisor, was available 
to him throughout the trial and sat by his side during the trial and Mr. 
Donovan had forty-eight hours to conSult with Mr. Donovan 'and with 
any other electrician he might desire to call in the case before the wit- 
nesses Hodges and Bloss testified; insofar as obtaining the testimony of 
a qualified witness to refute the testimony of Bloss and Hodges, Mr. 
Donovan had available for this purpose a fully qualified expert electrical 
witness, namely, Mr. Downs, who could have taken the stand and re- 
futed any inaccurate statements of the witnesses Hodges and Bloss con- 
cerning the electrical equipment located at check stand No. 6 in Food 
Town Store No. 24; nor is affiant able to understand the assertion of Mr. 





Donovan that he was deprived of an opportunity to examine ithe complete 
records of the examinations made of defendant's equipment by the wit- 
nesses, Hodges and Bloss, because the records of their examination of 
this equipment were produced at the trial, were admitted in evidence as 
exhibits of the defendant and were available to Mr. Donovan and Mr. 
Downs for their examination and their use in Mr. Donovan's cross ex- 


674 amination of the witnesses Hodges and Bloss and for use in 
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connection with any rebuttal testimony that Mr. Donovan might have 
desired to present through his electrical expert, Mr. Downs; and in 
conclusion affiant alleges that on the facts as revealed at the trial and 
in the Affidavit of Mr. Donovan, he was not in fact surprised and was 
given full opportunity to meet any surprise and he was, therefore, in 
no way prejudiced by the permission given by this Court for the taking 
of the testimony of the witnesses Hodges and Bloss in this action as 
part of the necessary defense of the defendant in a res ipsa loquitur case. 

/s/ Warren E. Magee 

[JURAT dated April 17, 1958. | 
{Certificate Of Service] 


560 [Filed August 8, 1958] 
Washington, D. C. 
April 18, 1958 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * aK * 
561 THE COURT: Counsel may proceed in the motion of the case of 


Downs vs. Food Town. 

MR. DONOVAN: May it please the Court, I represent the plain- 
tiff in this case. 

We filed a motion for a new trial and have set forth six grounds 
on which we based the motion. 

Two of the grounds, numbered 2 and 3, have been consolidated 
in the points and authorities and will be consolidated during the argu- 
ment of counsel. 

The first of these grounds is that the Court permitted surprise 
witnesses to testify, which prejudiced the plaintiff. The pretrial order 
in these proceedings allowed plaintiff's stipulation No. 3. The pretrial 
order was signed October 14,1957. It provided for the exchange of 
names and last known addresses of any known witness. It didn't provide 
that the exchange of names should be ten days after the pretrial order, 
or one month after the pretrial order, or the day following the pretrial 
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order. It provided for the exchange of names and last known addresses 


of any known witness. | 

Now, I believe it is an accepted principle under the Federal 
Rules of Civil Procedure, that the pretrial order continues in the form 
e in which it was drawn until such time as it is changed upon request of 
the parties or by action of the Court. And so, consequently, | as of the 
date of the commencement of the trial, and up to the time that the plain- 
: 562 tiff was told of these four new witnesses who had never been known 
to her before, the pretrial order remained as originally drafted by the 
pretrial judge. | 

In November, November 20th, which was approximately a month 
“ and a week after the pretrial order, pursuant to the stipulation, and 
\° after request by plaintiffs’ counsel, the plaintiff was supplied with the 

names of three witnesses. Those three witnesses were employees of 
2 the store where the accident occurred, and their testimony or the testi- 
mony that they would give was known to plaintiff's counsel. 
ro No further information was ever furnished by defendant or its 
counsel. | 
. Now, I would like to point out to the Court at this time that it is 
.° the excuse of the defendant that they did not give us the names of the 
other four witnesses who were called to testify in the case, that they 
were not known until shortly before February 7, 1958. : 

If Your Honor will recall, it was the testimony of Mr. Beiser 
that he didn't remember the name of the electrician, but he did remem- 
ber Mr. Bloss' name. | 
z Mr. Bloss was the gentleman who came here and testified asa 
_* representative of the National Cash Register Company, and furthermore, 

se the testimony was that the reports of both of these men, Mr. Bloss and 
Mr. Hodges, the two men who made the test of the electric equipment, 
were called in to the vice president of the Food Town, Inc.; and these 





tests were made in 1957, the first one about two days after the accident 
oa was reported and the other approximately three days after the accident 
| 


was reported. 
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So that even though Mr. McFadden or counsel for the defendant 
say that they did not know the names of these witnesses, they were known 
to the defendant. And being known to the defendant, they were ascer- 
tainable. 

Furthermore, Your Honor, this case originally was set down 
on the daily assignment on November 25th, 1957. And I submit to the 
Court that it is reasonable to assume that as early as November 25th, 
1957, the names of the four witnesses who were subsequently called 
and who were unknown to the plaintiff were known to counsel for the 
defendant. 

Now, Your Honor will also recall that after the plaintiffs had 
put on their case and had rested, that Your Honor called counsel to the 
bench and inquired of defendant's counsel how long he was going to take 
with his case. And he informed Your Honor that he would be about two 
days. 

I then questioned the length of time, saying there were only three 
witnesses that I knew of that the defendant was going to call and I couldn't 
conceive of the three witnesses taking two days. 

564 It was at that time, Your Honor, that I first learned that there 
were other witnesses. 

Now, I respectfully submit that the assistant manager or assis- 
tant cashier, the young lady who came in here and testified that she was 
in charge of the checkers, was known to the defendant before they fur- 
nished me with the list of names of their witnesses. 

I respectfully submit that they knew before February 7 or be- 
fore the date that they finally told me that Mr. Schneider was going to 
testify, about what he was going to give as testimony, and that the 
plaintiffs were entitled to know in advance of the commencement of the 
trial, the names of the various witnesses and their addresses in order 
that they could interrogate those witnesses if they so desired and not be 
taken by surprise. 

The purpose of a pretrial, Your Honor, is defeated by such 


tactics as were employed in this case. The purpose of the pretrial is to 
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do away with surprise, to remove from the trial of cases an element 


which many times defeats the purposes of justice. : 

Now, objection was made to the testimony of these four surprise 
witnesses, and Your Honor said at the time that plaintiff should have 
anticipated that the defendant would call witnesses to attempt to exonerate 
them of any liability. I believe Your Honor used the word "exculpate” 

themselves of responsibility for the accident. | 

I respectfully submit that on the basis of the pretrial order, on 
the basis of information made available to the plaintiffs in this case, 
that the only thing that they were to have anticipated was that the testi- 
mony regarding the fact that there was no shock from the equipment 
before the accident and no shock from the equipment after the accident 
would be given by the named witnesses, and they did so testify as to the 
use of the equipment before the accident and the use of the equipment 
after the accident without electric shock to anyone about the premises 


or who came into the store as far as they knew. : 

Therefore, having known in advance what these people would 
probably testify to, and knowing that there was a presumption under the 
doctrine of res ipsa loquitur, the plaintiffs did not prepare to produce 
here in rebuttal any expert testimony dealing with the manner in which 
shocks could have been received from the equipment used upon the pre- 
mises. ! 

Nor was counsel prepared to interrogate the witnesses Hodges 
and Bloss regarding the various types of tests. they made to determine 
whether there were any shorts in the equipment. i 

Your Honor will recall that witness Bloss testified that he made 
a fluorescent light test to determine whether there was any electric 

leakage or any shortage. | 

I had never heard of a fluorescent light test and I don't think 
many people had. What kind of a test it was I don't know. (An electri- 
cal engineer certainly would have known, and what it would have indi- 


cated. 
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Regarding the wiring diagram, I couldn't have anticipated that 
there was going to be any testimony in this case from the witnesses 
that had been supplied me regarding how the wiring was done and what 
precautions were taken in order to keep a short circuit from shocking 
anybody who might be upon the premises. 

So, consequently, being unprepared to meet such testimony, 
Your Honor, the plaintiffs were prejudiced in this case. 

THE COURT: Now the Court will make this observation. The 
Court is aware of the purpose of pretrial and of the fact that one of the 
elements entering into the determination to put into effect at pretrial is 
the removal of surprise. We are all acquainted with that. 

We will all recall in the old days when the practice was what 
you might call pretty rugged, that when we came into court we had no 
idea what the other side was going to produce, and we just did our very 
best to anticipate it, and we had no way of resorting to any legal pro- 
cess to secure that information, and we all had some very unfortunate 

567 experiences in having elements introduced into the case out of a 
completely clear sky, which we could not, with any degree of reason, 
have anticipated, and we felt that the other lawyer had been pretty sharp. 
But we had to take it. 

Now, that was the situation that was sought to be corrected in 
part by the pretrial proceeding. But each situation, as the Court has 
viewed it, must be considered against the background of all the circum- 
stances. And the Court in the exercise of some degree of discretion, 
with which the Court feels it is vested, must make a determination in 
a situation like this as to whether the granting of permission to one party 
or the other to allow a witness to testify is violative of the pretrial 
procedure. 

And in determining whether it is violative of the pretrial pro- 





cedure, one of the criteria that is taken into account is whether or not 
serious prejudice will result if the Court, in the exercise of its dis- 
cretion, permits witnesses to testify whose names do not appear on the -* 
pretrial list of witnesses exchanged between the parties. 
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Here we have a situation of that sort. It is conceded that the 
names of these witnesses who were introduced by the defendant did not 
appear on the pretrial list. And that matter came before the Court at 


the very time which counsel has mentioned, when the Court, as is 
customary, was endeavoring to find out how long the case would last, in 

order to make arrangements for succeeding cases. And it was 
disclosed that some witnesses were proposed to be used by the defendant 
whose names did not appear on the pretrial list. : 

Inquiry was made regarding these witnesses and it developed 
that they were witnesses who would testify about the electri¢ features 
of the case, that is to say, on the question as to the probability as to 
the actuality of a shock or absence of shock. And the parties to be used 
were people who had checked the facilities that were allegedly involved, 
the facilities which were admittedly involved, but upon which there was 
a controversy as to whether those facilities, the use of those facilities 
resulted in an electric shock. | 

Now, the plaintiff was relying on the doctrine of res ipsa loquitur, 
and I am now trying to develop the Court's reasoning in the matter that 
was presented to the Court, in order that you may comment upon it, of 
course. : 
It was understood that the plaintiff relied on the doctrine of res 
ipsa loquitur, which would raise the presumption of the existence of 
circumstances which would produce a shock, and it was quite natural 
and obvious that if that was the case, that the defendant, in order to de- 
fend against the plaintiff's claim, would nearly, of necessity, be brought 
to the position of having to produce some evidence to rebut or endeavor 

to rebut or offset this presumption of the existence of an electric 
shock. | 
The Court is trying to analyze what ran through the = mind 
at the time it was presented. ! 

That situation, the very strong probability, if not indeed the 
absolute assurance that the defendant would be required to resort to 
testimony of that kind, was obvious nearly from the outset. ‘And the 


1 
| 
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origin of the facilities, the counter which was allegedly a part of the 
mechanism from which the shock emanated, and the electrical equip- 
ment involved, cash register, which might also have been a possible 
source of an electric shock, were unconcealed. 

There wasn't very much doubt about what the instrumentalities 
were. It was very simple to ascertain the identity of the manufacturer 
of them, et cetera. 

So that it seems to the Court, while it is true -- and this is the 
reasoning the Court indulged in -- I think it was rather spelled out -- 
if it wasn't, it was in the Court's mind, certainly -- it was pretty ob- 
vious the defendant, in order properly to defend, would produce some 
witnesses along the line the Court has indicated with reference to the 
mechanical facilities. 

Now, it is also true the names of those witnesses were not set 
forth in the pretrial statement. But, as the Court said, the character 
of the mechanism and the identity of it was something that was subject 

570 to the use of the process of the Court by the plaintiff by making 
inquiry, and so it is that line of reasoning, that the Court felt justified 
the Court in permitting the defendant to make use of the witnesses in- 





volved although their names did not appear on the pretrial statement : 
including the names of exchange witnesses. < 
The Court wants to be frank with you, and that is the situation “ 
that was in the Court's mind. i 
MR. DONOVAN: I am glad Your Honor made the statement be- 
cause it gives me an opportunity to answer what Your Honor has said. > 
Had we known of the names of Bloss and Hodges and had we : 
known they had two witnesses not connected with the store, it would . 
have been quite apparent from having investigated the case that these . 
men were representing some electric concern or electrical engineers . 
who had made specific tests of the equipment. 2 
Your Honor knows it is the practice of counsel to interview 3k 
witnesses in order that he might know in advance as to what they are a 


going to testify to. You talk to witnesses on both sides, and if possible 
obtain a statement from them. 
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It is only reasonable to assume that had we known the names of 


these witnesses, Bloss and Hodges, that they would have been inter- 
viewed. We would have known about their testimony. We would have 

971 known what was necessary to rebut that testimony. | We would 
have known how to cross-examine those men regarding that testimony. 
And furthermore, we would have known about the testimony with respect 
to tests on other equipment. : 

And bear in mind, there was a dispute in this case regarding in 
which aisle the accident occurred. Was it in Aisle 1 as the plaintiff says, 
as the plaintiff's witness says, or in aisle 6, as the defendant contended? 

Now, these two expert witnesses produced certain bills or certain 
statements or certain reports regarding aisle 6. And they said that 
they had tested all of the equipment and Mr. Bloss said he had reports 
on all of the equipment. : 

And yet, may it please the Court, they were not produced. We 
didn't see them. We didn't have an opportunity to get them because, if 
Your Honor recalls, it was around 11:00 o'clock on a Tuesday morning 
when Mr. Magee went forward with his case. The case was argued to 
the jury the following day, not 48 hours later, as Mr. Magee now says 
in an affidavit which he filed, but 24 hours later. 


So, consequently, Your Honor, there was no oe to get 


| 
1 


any information, because I was engaged in a trial before Your Honor 
from before 10:00 o'clock in the morning, when it was necessary to come 
down here and arrange for the day's proceeding, until 4:00 o'clock in the 
afternoon. | 
572 And furthermore, Your Honor, you can't go out and get an electri- 
cal expert or electrical engineer on a few hours' notice who has not had 
an opportunity to go into the wiring diagrams, to examine the equipment. 
Now let's get to the other side of the question. , 
You talk about what we should have anticipated. 2 
I did anticipate at one time that the defendant was going to put 
on expert testimony, but I assumed when I got the witness. list that the 


| 
tests were unfavorable to the defendant in the case and that he was not 
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going to produce any electrical experts in this case because had he 
produced them they would have testified adversely to him. And there- 
fore, I didn't get the names of the witnesses. Now, that was my assump- 
tion. 

I came into the case, or rather into the court, unprepared to 
examine these witnesses on testimony they were giving regarding their 
examination of the equipment, and the forms and types of tests they 
made and the way the various appliances were wired to the current. 

That was the whole thing. I was lulled into a sense of false 
security. I was deceived to the point that I assumed that no electrical 
experts were going to be produced and consequently, as I have said to 
Your Honor three or four times, I was not prepared. That was the 
Situation. 

573 I say it is very strange that there was not even a disclosure 
made at the commencement of the case. 

The pretrial stipulation doesn't say only those witnesses known 
to either side as of the time that the names were exchanged were to be 
given, but it says any known witnesses, and that pretrial order re- 





mains in effect. 

And, if Your Honor please, I think I have cited a case, or rather 
a number of cases. I might say I have cited a number of cases on the 
points that the pretrial order must be strictly complied with. If you 


have read my points and authorities, you have a number of cases. i 
THE COURT: I have read the outstanding case, that is Oregon “ 
case in F. R.D. i 
As the Court stated in the previous case -- I think you were ri 
here at the end -- that case involves certain facts, of course, and they ’ 
were pretty flagrant facts, there was nothing handed to the party at all _ 
until he came to trial, and at that time he was handed the pretrial state- ; 
ment. ° 
But as the Court stated before, I think it is pretty obvious that " 
the Court must rule not simply by blind reference to a rule, which is = 


pretty well known, but must take into account the background, the cir- 


cumstances. 
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This is an obvious statement. The Court must take itito account 
the facts and circumstances in the case in which he is called upon to 
rule, and while the Oregon case stands for the proposition that counsel 

on both sides must be fair in respect to their compliance with 
pretrial procedure, that case in point of fact was not, in the Court's 
judgment, quite similar to this, because there had been no presentation 
of the pretrial statement in this case. | 
MR. DONOVAN: I understand that is quite true in that case. But 


it does state the underlying principle. And, as a matter of fact, if Your 


Honor recalls, I also cited excerpts from various addresses of the Chief 


Judge of this Court that were given. 

Counsel in cases have come to rely upon a full disclosure. May- 
be it is an unfortunate situation that has developed because of the pre- 
trial practice, but if the pretrial practice is going to mean anything in 
our courts, then there has to be strict observance in everything set forth 
in the pretrial statement. 

THE COURT: The Court does not wish to argue with you, Mr. 
Donovan. But the Court would observe this, without indicating the 
strength or weakness of any argument that may be presented by either 
side, that this court, this individual branch of the court, has in many 
cases allowed mattersto be presented and made use of in the trial which 
did not appear in the pretrial order, and that includes the granting of 
permission to make use of additional witnesses to those which are listed 
on the list of witnesses in the pretrial order, because in many instances 

975 counsel themselves have that element in mind and insert in the 
pretrial order "and any additional witnesses that may not be known at 
this time, " or words to that general effect. ! 

Now, certainly, this Court would be the last person, knowingly, 
to put a stamp of approval, or to do anything but to denounce any sharp 
practice in which a litigant was hoodwinked or deceived or misled or 
flagrantly prejudiced by the use of the pretrial proceeding in failure to 
disclose the things that the pretrial proceeding indicates should be dis- 

- closed. 
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But the point the Court is making is that this Court has never 
laid down the adamant, hard and fast rule that if a name of a witness 
does not appear on a pretrial order that witness cannot testify, un- 
qualified, for the reason that the Court feels that in making deter- 
minations as to whether a witness should be permitted to testify it is the 
burden and responsibility of the Court to take into consideration the back- 
ground and all the facts and circumstances. And that is the situation 
that exists in this case, and Iam saying that to you, in order that you 
may know my line of thinking; Whether you agree with it or not, and 
address yourselves to it to dissuade me from that line of thinking or to 
reconcile your position with that line of thinking, I would be glad to hear 
it. But I don't think I would be quite fair to you if I didn't make that 

976 statement. 

MR. DONOVAN: Yes, sir, Your Honor, I think that is merely 
a restatement of what Your Honor told you at the bench. 

THE COURT: I presume it is. 

MR. DONOVAN: I understood that at the beginning and in my 
points and authorities I have tried to deal with that situation. I might 
say, may it please the Court, that I can understand when it would be 
perfectly proper and permissible for the Trial Court to permit wit- 
nesses to testify where their names were not given to opposing counsel 
in accordance with the stipulation, where it is cumulative, but here the 
very complexion, the entire defense, as far as plaintiff was concerned, 
had shifted, because from a defense where they were calling lay wit- 
nesses to testify regarding the use of the equipment, and the fact that 





no one had ever received an electric shock from it, we were then con- 
fronted with two expert witnesses, men who Say they have conducted $ 
electrical tests and that those tests conclusively show there was no * 
short circuit. : 
And then they went into the question of how the wiring was done 

and how the equipment was grounded, and I say that any testimony which in 
is surprise testimony in a case, which so utterly changes a plaintiff's .- 
position, that he cannot rebut it, or he cannot cope with it during the 
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577 course of the trial, is so prejudicial as it should not be allowed 
in a case. | 
So it is for that reason that I object to the testimony. | 
Had this been testimony of witnesses -- I am not objecting 
strenuously, I object, but I am not objecting strenuously to the testi- 
mony of the president, or of the young lady who said she was the head 
cashier. Their names were not given. And my adversary has made no 
attempt -- in the failure to give those names in the affidavit he has 
filed and his points and authorities he has not stated that they didn't 
know of those witnesses before. 
Their testimony was primarily of a cumulative nature and it 
didn't primarily prejudice the plaintiff's case. i 
Now, when he comes down to the experts, if we had had the 
slightest inkling that expert testimony was going to be introduced, then 
plaintiff would have been prepared, if preparation was possible, to have 
rebutted that testimony. And I believe that the testimony was of such 


| 
nature that it was convincing. I don't think there is any question about 
that. | 


MR. MAGEE: Your Honor, I don't want to interrupt, but counsel 
has used his time. I wonder if he is going to argue the secs points in 
his motion. : 

THE COURT: The Court feels that it is apap eueeee| to some ex- 

tent, because of the interruptions. 

MR. DONOVAN: Well, Your Honor, I think I have stated my 
position rather fully. And Your Honor has my points and authorities. 

I would like to go into a very short discussion of the other prin- 
ciple grounds for asking for a new trial, and that is the charge on contri- 
butory negligence. : 

I might indicate to Your Honor that the defendant's request for 
instructions which Your Honor denied did not contain a request for an 
instruction with regard to contributory negligence of the female plain- 
tiff in this case. 
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Now, as I have stated in my points and authorities, in this juris- 
diction and also in the state of Maryland, where this accident occurred, 
contributory negligence is a defense which must be proved like any 
other defense. And there was no proof in this case that there was any 
contributory negligence. 

There was no admission by the defendant in this case that it had 
been guilty of any wrong doing. Now, before there can be a defense of 
contributory negligence, there must be an admission that there was an 
act which caused the plaintiff's injury, but that that act was contributed 
to by the negligence of the plaintiff. 

In other words, I think I told you, Your Honor, in my points and 
authorities, that the law is that a contributory negligence is a defense in 

579 the nature of a confession and avoidance, and I think the legal 
authorities pretty well agree on that point. 

If the doctrine of contributory negligence was applicable in this 
case it must have been conceded, as I said a moment ago, that the defen- 
dant caused the female plaintiff to receive an electric shock. 

Your Honor recalls the testimony of Bloss and Hodges. There 
was no electric shock because there was no short, although they could 
not testify there was no short at the time the woman was in the store 
because they examined the equipment some time later. And then the 
testimony of the doctor that there was no electric shock; that it was 





caused because of the pin in the left shoulder and it was purely coinci- _ 
dental; that at the time the plaintiff was there, the pin broke. : 

Counsel said she was using her left arm to push the cart back m4 
and forth, and he was standing before the jury and swinging his arm + 
back and forth, and I say the remarks of counsel that this woman was . 
using the left arm in pushing the cart back and forth before the jury, 
and the doctrine of contributory negligence, was sufficient to raise in ; 
the minds of the jury the idea that this pushing the basket back and forth mI 
what she had an arm that was weakened by a former accident, was such i 
carelessness on her part as to have caused the accident. .“ 

580 Now, Your Honor, I am not going to take up any more time. I 





have covered the question of contributory negligence, I think, rather 
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fully. I have cited the authorities. 
THE COURT: You are speaking of your points and authorities? 
| MR. DONOVAN: Yes, sir, Your Honor. I have cited the cases 
in this jurisdiction and the cases in Maryland. I have indicated to the 
Pe Court there must be concurrence between the act of negligence on the 
ha part of the defendant and the contributory negligence on the part of the 
| plaintiff. That is the law in this jurisdiction and the law in the state of 
Maryland. 
There was no concurrence in this case because if Pe female 
plaintiff had been guilty of negligence in failing to protect her arm when 
: it had not fully healed -- it was not shown that that negligence concurred 
ie with any electric shock she might have received. They were not so 
iy closely related in point of time as to have brought the action of the female 
: plaintiff within the doctrine of contributory negligence. | 
Your Honor, I think that the other points I won't argue at this 
time. I know that I have probably run over my 30 minutes, the allotted 
ht. time, and I would like an opportunity to rebut what my adversary is going 
581 to say. | 
a THE COURT: In view of the time the Court has conpumed in its 
statements and questions, you will be allowed that right. i 
> MR. DONOVAN: Thank you, Your Honor. i 
THE COURT: Counsel for the defendant. i 
MR. MAGEE: Iam Mr. Magee and I represent the defendant in 
ic this case. My first name is Warren. ! 
May it please the Court, with reference to the first = urged 
t by counsel for the plaintiffs as a basis for a new trial which is predica- 
ted upon the fact that he now contends that Your Honor's ruling made 
during the trial, permitting particularly the witnesses Bloss and Hodges 
to testify, should be a basis for a new trial on the element of surprise, 
I will address myself to that first. 


Counsel made a comment that I didn't mention the ie witnesses 





a in my reply to his points and authorities. That was done, Your Honor, 
because he doesn't make any contention of surprise with respect to any 
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witnesses other than Bloss and Hodges in his points and authorities. And 
his points and authorities deals only with the surprise coming because 
this Court permitted the witnesses Bloss and Hodges to testify. 

There is no other discussion of any prejudice pertaining to any 
other witness which His Honor permitted to testify, and I think counsel 

582 in that regard is not seriously urging the testimony of the little 
girl who was at the cash register at the time of this incident and the 
president of the corporation who testified generally to the function of the 
corporation was prejudicial. It was merely cumulative. 

I think his contention with respect to the witnesses Bloss and 
Hodges can be answered in a very simple manner. It is unfortunate 
that Mr. Donovan dealt with Mr. McFadden in getting the exchange of 
these witnesses. Iam sorry for it. It was a situation that I didn't even 
realize until we were in the trial, as I told Your Honor at the bench. 

But the fact remains that at the conclusion of the plaintiff's 
case, -- we having only discovered the names of these witnesses on the 
very eve of the trial, and I don't think there is any dispute of that. It is 
in my affidavit, and Mr. McFadden is here to substantiate that, if Your 
Honor wants to take his testimony. I overlooked telling counsel about it 
during the trial. It was completely unintentional on my part. However, 
when the matter came up at the kench I stated at the bench precisely 
what these witnesses would testify to and gave their names and told Mr. 
Donovan whom they represented. 

It was pointed out that both were employees of the corporation 
who had installed the cash register and the electrical equipment, and 
Mr. Donovan had the names of these corporations and could have taken 

583 any depositions he wanted before trial from the corporation to 
ascertain what they had done in regard to the installation and inspection 
of the equipment. 

This, of course, he did not do. No depositions were ever taken. 
At the time these witnesses were tendered, Mr. Donovan first objected 
to their testifying at all. But Your Honor felt that under the circum- 
stances that they should testify because Your Honor could not see how 
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Mr. Donovan could actually be surprised in view of the nature of the 
case and because Mr. Donovan must know that electrical testimony 
would be adduced at the trial and he had the names of the company that 
installed both of these pieces of electrical equipment which were a cash 
» register from the National Cash Register Company, and the pane which 
were installed by the Neal Electric Company. 

When Your Honor indicated that you were going to exercise your 


5 discretion and permit the witnesses to testify, Mr. Donovan asked only 
' that these witnesses be deferred until the end of the defendant's case in 
: order that he be given an opportunity to consult with his own expert 

a witnesses and to decide what he wanted to do in the way of — ex- 
. pert testimony. 

» Now, let Mr. Donovan have said he hadn't known ihe | nam es of 

‘ these witnesses, he could have interviewed them. I kept them here in 

1 984 court two days. They were available to him. They were here in 
° the witness room and we kept them. And they were the very last wit- 

, nesses with the exception of the president who testified in this case. My 


recollection is that two full days elapsed before those witnesses took the 
‘ stand. ! 
re So, Mr. Donovan, if he wanted to, had the opportunity to inter- 
view these men. It might interest him to know that I had only interviewed 
them myself that very day when I told Your Honor their names. He was 





free to interview these witnesses. They were here under subpoena and 
: were waiting to be called and Mr. Donovan was aware of that fact. 
a And Mr. Donovan said, of course, he wanted them, at the end of 
e our case, so he could consult with his experts and possibly obtain another 
> expert. 
Ls One aspect of this element of inability to consult with an expert I 
i am completely unable to understand, because the plaintiff's husband, Mr. 


Downs, in this case, was a master electrician. He was fully qualified 
as an electrician to such an extent that he is now a supervisor of electri- 


‘ cians, and he so testified, in the employ of the General Services Admin- 
istration of the United States. 
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This gentleman sat beside Mr. Donovan's side throughout the 
entire trial. He certainly was available to him at all the recesses, 
during the lunch hour, in the morning before trial, in the evening, to 

585 tell him the differences between polarities and what-not, which 

obviously he did, because Mr. Donovan asked technical questions based 
upon electrical knowledge coming from some source, and I assume that 
source was Mr. Downs, who was a qualified expert, thoroughly familiar 
with the Maryland regulations covering the installation of this material. 

So that the contention that he had no expert and could not obtain 
one, I frankly have never been able to understand, because here is a 
plaintiff, the fact that he is a plaintiff does not disqualify him from tak- 
ing the stand and testifying. If any statement with respect to this electri- 
cal equipment was in question, it could have been brought out through 
cross-examination on the advice of his expert, Mr. Downs, and Mr. 
Downs, of course, could have taken the stand in rebuttal and denied any 
of the electrical conclusions reached by the two gentlemen who testified 
for the defendant. 

Mr. Downs, in fact, gave some expert testimony and his testi- 
mony was to the effect that the way to protect against electric shock in 
this type of equipment was to have a third wire in the cable which brought 





the current to the equipment and with a third wire that would ground the 
system and would prevent it from shocking anyone. 


Our evidence was to the effect -- and it could be seen by Mr. bi 
586 Downs. if he walked in the store and looked at the equipment, _f 
because it was even visible in the photographs that the equipment was so — 
grounded. It was pointed out on the photographs. 7 

If that was not correct, or if that was an improper ground, Mr. : 
Downs was here to testify that that was not so. 
He excused himself from not taking the stand by stating that he ‘ 

was denied the right by Mr. Beiser to see that equipment. - 
Mr. Beiser, as you recall, flatly denied that and said the man es 
never asked to see the equipment. And, as a matter of fact, he didn't = 


remember him being there. And the only people he talked to on the 
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following Monday after the accident was the plaintiff and Mr. Donovan, 
and Mr. Donovan did most of the talking and finally cut off the testimony 


of his witness, the plaintiff, Mrs. Downs. ! 

So on the element of surprise, Your Honor granted the plaintiff's 
request to protect himself against surprise and if he needed more time 
to have protected himself against this surprise, he could have asked 
for additional time, and I am quite sure Your Honor would have adjourned 
this case, held the jury, and given him the time. ; 

Mr. Donovan elected not to do so. | 

There are ways to protect against surprise. | 

He could have asked to take the deposition of those men that 

evening, andI am sure Your Honor would have granted that. I 
have had Judge Pine grant in a very similar situation to afford the other 
side to take the deposition of a witness who was not covered by the pro- 
visions of a pretrial statement. | 

All of these steps were available to the plaintiff and to her coun- 
sel and to the male plaintiff and his counsel, but none of them were 
taken. : 

So I think we can assume, Your Honor, that when Mr. Donovan 
consulted with his expert, Mr. Downs, he was probably informed that 
the testimony given by the two witnesses Bloss and Hodges was correct 
and that this system was properly grounded and could not give off an 
electric shock, because Iam sure that Mr. Donovan would have put his 
electrical expert, Mr. Downs, on the stand to testify to the contrary and 
in rebuttal if that were in fact so. 

So I don't think there was any element of surprise ies 
Your Honor, and if it was, Your Honor exercised a discretion and gave 
Mr. Donovan the opportunity to do what he wished to meet what elements 
of surprise he felt might be involved in the case. That is, to hold our 
witnesses until the end of the trial, which we did, in order to give him 
the opportunity to do whatever he wanted to in the way of taking their 
depositions in the place of interviewing them in the witness room, if he 
so wanted. | 
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588 They certainly were available to him for that purpose and all he 
had to do was ask Your Honor for that opportunity. I certainly couldn't 
have objected to it and Iam sure whether I did or not Your Honor would 
have given him the opportunity. 

So I say, if there were any surprise that Mr. Donovan cleared 
up that surprise by talking to his witnesses and decided not to pursue 
those tactics, because Iam sure he felt the evidence he might adduce 
would not be helpful to his case. 

We must also bear in mind that Your Honor submitted this case 
to the jury on the question of res ipsa loquitur, and in those cases the 
defense is only that the equipment was in good working order before and 
during and after. That is about the only defense you have when something 
like an electric shock came out of equipment and thus injured some 
plaintiff. 

So I don't think there was surprise involved in this matter. And 
if there were any surprise, Mr. Donovan was given a full opportunity 
to meet it, andI therefore respectfully submit that Your Honor exer- 
cised his sound discretion in permitting the witnesses to testify, gave 
Mr. Donovan all opportunities that he requested to meet any elements 
of surprise, and I therefore feel that that is not a basis for granting a 





new trial in this case, Your Honor. 


589 Now, the next point is the question of contributory negligence 


which is point 2, Your Honor, in his points and authorities. - 
Frankly, Iam unable to understand Mr. Donovan's argument . 
with regard to contributory negligence. ae 
I do not agree andI do not think the cases hold that what a plain- ; 
tiff thinks controls a plaintiff's actions. A plaintiff can think driving ‘ 
60 miles an hour down a street in a 25-mile zone is not negligence, but . 
the fact that the plaintiff thinks it does not make the fact that the plain- ‘ 
tiff did drive 60 miles an hour inadmissible in evidence, and it does not 7 
preclude a Judge in such circumstances from submitting the question = 
of whether 60 miles an hour contributed to the cause of an accident of all 


which a plaintiff complains. It is that simple. 
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What do we have in this case with respect to this wonlan's con- 
duct? And we spelled it out clearly in the pretrial order, that we were 


contending it was her negligence in the treatment and use of her arm 
that brought about the refracture. | 
Your Honor knows that in 1952, several years before the claimed 


electrical shock, this woman fell asleep and ran into a true, | demolished 
her car, and almost killed herself. She was for days unconscious. I 
think she had eleven fractures of ribs and a fracture of this arm and a 
fracture of a leg. She went through a whole series of operations. 

590 And in October of 1954, she testified that her doctor discharged 
her. Her doctor did not agree with this and her doctor said there was 
care which she had to give to that arm in the future. That is Dr. Cobey. 

Now, with respect to being cured in October of 1954, which was 
the last X-ray which was taken of this woman, and discharged on that 
date, the X-ray plate of October 1954 shows no healing. Now, the radi- 
ologist'’s report and the hospital record confirm that fact. Dr. Cobey's 
argument was he disagreed with it. | 

Contrary to Dr. Cobey, Dr. Becker took that X-ray to the light, 
Your Honor, as you recall, and pointed out the fracture lines had not 
healed. And in that connection, produced an X-ray which showed a 
healed fracture, and you could see the difference between the two. 

In other words, the X-ray which the plaintiff was relying upon as 
showing that she was cured showed absolutely no union and there own 
radiologist said so. | 

So in that situation, we have this to contend with. Here is a 
woman which, if the jury believed the radiologist that wrote the X-ray 
report which is in the hospital records, received in evidence in this case, 
and if they believed the testimony of Dr. Becker that that X-ray showed 
no healing and there was no union in that joint, then this woman was using 

an unhealed arm and there was movement at the fracture site and 
just as Dr. Becker testified to, that movement ultimately brought about 
metal fatigue in the pin. And the metal fatigue in the pin and the snapping 
was the shock she felt which she thought was an electric shock. And in 


the absence of electric shock, the woman who came immediately behind 
| 
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her, going through the same procedure, received no shock at all. And 
this woman had been to that store before and had not received a shock. 
She had been to the store afterwards and she didn't receive a shock. 

So, here is a woman with a fractured arm which is unhealed, 
uses it and, you will recall, on cross-examination, Your Honor, I 
brought out the fact that this woman was using her arm just as she al- 
ways did, even engaging in lifting and washing. 

Now, with an unhealed arm, we all know that something is going 
to happen if there is movement at the fracture site. Common sense dic- 
tates it. We know people that walk up and down the streets with an un- 
healed fracture and who cause that subject to break. They may think 
it broke when they stepped in a depression of the widewalk, but medi- 
cally it broke because the movement at the fracture site caused a separa- 
tion. 

Now, why is the medical evidence clear that it was the plaintiff's 
own course of conduct that caused this arm to separate ? 

592 All doctors agree in this case that if this were a healed fracture 
and if she refractured it in the store as she said she did there would be 
an onset of immediate pain just as if there had been a new fracture of 
the bone. 

This woman had no pain. She drove her car over to her lady 
friend's house. Her lady friend got out of the car. She goes to her home, 
drives six miles away and calls a doctor. And the testimony is here she 
tells her doctor that she has no pain. He said, "If you have no pain, we 
don't have anybody to take an X-ray. Let's wait until the next day." 

So that clearly shows, Your Honor, that this fracture, that this 
fracture was not a refracture of a healed joint. The doctors all agreed, 





however, if the joint was unhealed and the pin parted, because there is 
some healing within the fracture area, it is then you wouldn't’have an 
immediate pain because there is nothing but movement in a fracture 
site which is already moving. 

So the immediate test is clear, that the woman did not fracture sala 
her arm in the store and this parting came about through her use, con- 
trary, we say, to her own doctor's instructions. 





OOOO TS 
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Now, isn't that contributory negligence? Itisa factual situation. 
The woman's conduct against the orders of her physician, if we believe 
her physician, -- it is up to the jury to decide -- and against what Dr. 

Becker testified would be proper instructions, that she could not 
use that arm because it was unhealed. And it was just as unhealed then 
as it was when they used the latest X-rays, taken as of the time of this 
trial. She has the same situation of no healing and the X ~ray reports 
say no healing and yet Dr. Cobey is attempting to say it is healed. 

Now, the jury doesn't have to believe Dr. Cobey. They can be- 
lieve the radiologist and Dr. Becker. 

If Dr. Cobey is taking the position that that second X- -ray shows 
a union, our testimony was to the effect that there was less union in the 
first X-ray than there was in that second one, showing that this woman 
did use her arm, and she did use it as if it were healed and because she 
used it in that fashion she caused movement at the site of the fracture, 
the metal in the pin became fatigued, and the fact is that it snapped in the 
store and that is what she thought was an electric shock, and I think that 
is what this jury believed. 


With respect to contributory negligence, no objection was made 


to Your Honor's charge as given on contributory negligence by Mr. 
Donovan. His position is that you should not have charged on contributory 
negligence. | 

I say Your Honor should. The evidence supports submitting the 
case to the jury on that ground, and as there was no objection to the way 

in which you charged on the doctrine of contributory negligence, 
the charge was proper and cannot be used as a basis for a lew trial. 

Mr. Donovan comments on the fact that I did not ask for the 
charge of contributory negligence. Mr. Donovan overlooks the fact that 





Your Honor told us not to bring in any instructions on probable cause, 
contributory negligence, et cetera; that you would charge on those aspects 
of the case, but just to bring in instructions on the specific case, and I 
just left up to Your Honor the charge of contributory negligence which I 


requested and which Your Honor gave. | 
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It is a little late for Mr. Donovan to complain about that charge 
because it was justified and properly given by this Court. 

I agree with counsel for the plaintiff contributory negligence is 
factual and facts must be proven before it is submitted to the jury. And 
the facts clearly show an improper use of this woman's arm by herself 
contrary to the instructions of her doctor and against good medical prac- 
tice and it was this improper use of her arm which caused the refracture 
at the fracture site. 

The next statement is that the Court erred in allowing testimony 
in regarding agency responsible for female plaintiff's injury two years 
after accident. 

I think he is trying to say Your Honor should not have permitted 

595 testimony relating to conditions some years after the events in 
question. 

Our answer to that is very simple. Here is an equipment that 
was never altered, never changed. It was new equipment at the time 
this alleged incident was said to have occurred, and as no electric shock 
had ever been received by anyone else prior to or during the day she 
was in the store, or since that up to the present time, that is simply 
competent evidence that this machinery never was defective and is still 
in the same condition today as it was two years ago, less ordinary wear 
and tear, and still in such circumstances no electric shock has ever 
been received by anyone. 

That is the only thing that I can get out of this ground 3, Your 
Honor, which is set forth, because he speaks of it being too remote 





from the time of the accident. But I see no remoteness because this is 
a continuous condition. It never changed. It was the same at the time 
of the trial as it was when the lady walked through the check stand. 

Of course, Mr. Donovan says there was a dispute as to where 


t 
this incident occurred. The only dispute that ever occurred was the 2 

efforts made by this lady when she took the stand in rebuttal and shifted aa 
her position from aisle 6 over to aisle 1, trying to switch the whole = 


theory of the case after they had gone to the store, identified 6, brought 
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in a cash register receipt from station 6, and at the eleventh 
hour she completely shifted her ground. I never could undérstand why 
she did it. I think it had a bad effect on the jury because it changed the 
whole testimony she had given before. : 

It is a matter the jury can evaluate and I don't see the significance 
of Mr. Donovan's argument that that has any bearing on whether or not 
Your Honor should grant a new trial, seeing that they having identified 
Six, Six was more thoroughly inspected than any of the other cash 
registers, and equipment. A cursory examination was made of all the 
others and nothing wrong was found with any of the equipment and it all 
was found to be properly working and giving off no electric shocks. 

In that connection, I think Mr. Donovan is confused. | The records 
of examination that the men made that day were produced here in Court. 
They were called in to check the particular register 6, which had been 
identified by Mrs. Downs. and Mr. Donovan through the use of the cash 
register tape as the checking counter through which she went. There- 
fore, these witnesses in reporting reported only on that. They said 
that they had told representatives of Food Town that they could find 
nothing wrong with the rest of the equipment. And the records of which 
he complained were actually produced. The full records of the inspection 
made by these two men were produced by each of them with identifica- 





tion as the records of the inspection were received in evidence and Mr. 
Donovan had them for whatever use he wanted and, as a matter of fact, 
he used both of those records to cross-examine these witnesses. And 


| 
the record is the entire record of the inspection made. 


They both testified they also gave verbal reports that there was 


nothing wrong with the equipment. But these men did not testify there 
were other records available other than the ones that were used at the 
trial. : 

Now, counsel states that Your Honor erred in permitting Bloss 
and Hodges totell what reports they made to the defendant corporation 
on the theory that because the plaintiff was not there that is not ad- 
missible. | 
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We are interested in knowing whether an inspection was made 
and what was reported. That is not hearsay. That is the res gestae, the 
act itself. Just as if two persons enter into an oral contract and some 
third person sues on it, the fact that the third person was not there does 
not make the oral contract between the two parties inadmissible. This 
is a well-recognized exception to the hearsay rule. 

The parties to that transaction were the Neal Electric Company 
as well as the National Cash Register Company, and they made their 
reports to the defendant corporation and those reports being -- two of 
them were in writing, some were made orally, so Your Honor admitted 
both the oral and written reports. And I fail to see any difference as to 

598 the admissibility of those reports. Certainly the plaintiff wasn't 
there when the written reports were given, yet they have no objection to 
the written reports. I submit that the oral reports stand on the same 
footing as the written reports and are merely proof of the res gestae, 
that is, the doing of the thing itself, inspecting of the equipment and 
reporting of it. 

The manager testified that he had received such reports and this 
Court restricted the reports to the men who actually made them so that 
we wouldn't get the reports through the manager and we had the testi- 
mony directly from the reporting men, Mr. Bloss and Mr. Hodges. 

So I submit, Your Honor, that these are the four grounds which 
are argued in support of the motion. I submit that this case was fully 
and fairly tried; that this Court afforded Mr. Donovan a full opportunity ‘ 





to meet any theory of surprise; that this Court went all the way in giving le 
the requested instructions of Mr. Donovan. It gave, over my objection, ; 
this case to the jury on the res ipsa loquitur principle, the most favor- : 
able instruction the plaintiff can be given. J 


In addition to that, you afforded him all the time he wanted to 
interview the witnesses before they were called to the stand. He chose 
not to do that, either to interview the witnesses or take their depositions. 

599 And on the element of surprise, he had his own expert available = 
throughout the trial. He testified and actually assisted him and he could 
have rebutted any inaccuracies in the testimony. 
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I therefore submit that the motion of the plaintiff is groundless 


and the motion should be denied and that the verdict of the jury should 
be permitted to stand in this case. | 

I thank you. | 

MR. DONOVAN: I don't have a copy of the testimony in the case, 
but I do take exception to some of the things that my adversity says that 
were in the case. 

I hadn't touched on the point that it was unfortunate that I dealt 
with Mr. McFadden. In my rebuttal argument I will touch on that. I 
filed an affidavit supported by certain exhibits. I think Your Honor has 
probably seen them. I think it is very unfortunate that I = to deal with 
Mr. McFadden. | 

Personally, I would have preferred not to have dealt with Mr. 
McFadden. He was a stranger in the case until such time as he called 
me on the telephone. : 

If Your Honor will examine the correspondence, you will see 
that what I did regarding the request for witnesses in fixing the place 
and time of examination by Dr. Becker was at the behest of Mr. Magee, 
and whenever correspondence was addressed to Mr. McFadden copies 
were sent to Mr. Magee so, consequently, he knew about it. 


* * * | « 


[Filed April 24, 1958] 
ORDER | 
This matter having come on for hearing before the Court on the 
Motion of Plaintiffs to Vacate Judgment and Grant a New Trial, filed on 
March 15, 1958, and the Court having heard the oral arguments thereon 
of counsel for the Plaintiffs and Defendant respectively, and having con- 
sidered all the written Points and Authorities and Affidavits filed herein 


by counsel for the parties hereto, and being fully advised in the premises, 
it is by the Court this 24th day of April, 1958 ! 
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ORDERED, that the above Motion of Plaintiffs to Vacate Judg- 
ment and Grant a New Trial, be and the same is hereby overruled. 


/s/ Charles F. McLaughlin 
Judge 





676 [Filed May 22, 1958] 
NOTICE OF APPEAL 

Notice is hereby given this 22nd day of May, 1958, that Esther 
Belle Downs and Bernard Ralph Downs, plaintiffs in the above entitled 
action hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 6th 
day of March, 1958, in favor of the defendant, Food Town, Inc. against 
said plaintiffs, Esther Belle Downs and Bernard Ralph Downs. 


/s/ James P. Donovan 
Attorney for Plaintiffs 
* * * 


Warren E. Magee 
745 Shoreham Bldg. 
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